SESSION OF 1885, 0L

people, on the day named, the planting of trees and shrub-
bery in public school grounds and along public highways
throughout the State,

Extract from the jonrnal of the Senate.
THOS. B. COCHRAN,
Chicf Clevk of the Sewale,
Ix mie Hovse oF REPRESESTATIVES,
Mareh —, 88D,
The foregoing resolution conenrred in.
GEO. PEARSON,
Chief Clevk, Houwse of Represenlaliees,
Arrrover—The 17th day of March, A. D. 1555,
ROBT. E. PATTISON.

No. 10,

Iv tue Sexarte, Mareh 31sl, 1550,
Wuereas, It has been represented, in the petition of a 5 e
large number of the members of the bar of Allegheny
county, that the Honorable John M. Kirkpatrick, additional
Law Judge of the Court of Common Pleas, No. 2, of said
county, is unable to perform the duties of his cffice by rea-
son of physieal and mental disease, which is believed to be
incurable, and that smd inability has existed for so long a
time that the Lusiness of suid court has been delayed, to
the injury of suitors and the publie in general: therefore,
be it
Ttesolved, (1f the House concur,) That a special commit.  appointnent of s
tee be appointed, consisting of three Members of the House ]',':::ﬂ‘ﬂ‘;:l_'ﬁ;t‘::‘ﬁ"
and two Members of the Senate, to investigate and ascertain ail mesdal =t
the condition of said the Honorable John M. Kirkpatrick, s girkpatrick,
and report whether sutlicient canse exists for lus removal,
in accordance with section fifteen, of article five, of the
Constitution of this Commonwealth, and that said eommit-  when commities to
tee report on or before 20th day of April, A, D, 1885 rwprly
Extraet from the journal of the Senate.
THirs, B, COUHRAN,
Clidef Clevk of the Senale.
Ix e Hovse or REPREsESTATIVES,
Mareh 3=, [550,
The foregoing resolution coneurred in,
GEO. PEARSON,
Chicf Clevk of the Honse of Represeatolives,
Arproven—The Sth day of April, A, D. 1855,
ROBT. I PATTISOXN.
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INVESTIGATION

INTO THE CONDITION OF THE

Hov. JOHN M. KIRKPATRICK.

A Judge of the Court of Common Pleas of Allegheny

County, with a view to his removal.

THE PETITION, RESOLUTION, AND APPOINT-
MENT OF THE COMMISSION.

In THE SENATE, March 31, 1885.
Mr. Aull presented the following petition, which was read, viz:

To the Honorable the Senate and House of Representatives of the Com-
monwealth of Pennsylvania:

The petition and memorial of the undersigned, members of the bar of
Allegheny county, respectfully represents: ‘

That the Hon. John M. Kirkpatrick, associate law judge of the court
of common pleas, No. 2, of Allegheny county, is,and has been for six months
last past, physically and mentally incapacitated for attending to the duties
of his office ; and it is alleged, by persons familiar with his condition, that
be never again will be able to sit upon the bench.

That the president judge of said court, by reason of overwork, is now
and has been for some time past too ill to attend to his duties, and that the
business of said court of common pleas, No. 2, of Allegheny county, is
greatly hindered and delayed by reason of the facts abo e set forth.

_YOUI‘ Petitioners respectfully ask the Legislature to appoint a joint com-
mittee of the Senate and House to come to Pittsburgh to inquire into the
condition of J udge Kirkpatrick, and if the facts set forth above are found

1 KiRKPATRICK.
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to be true by such committee,

the Legislature take such steps as are mecessary ull
Commonwealth to have Judge Kirkpatric

have his successor appointed.
And they will ever pray.
Frank Whitusell, :
R. B. Parkinson,
D. Watson,
G. P. Graver,
A. B. Hay,
H. F. McGrady,
W. J. Curran,
H. D. Watterson,
G. J. Leightenbeld,
James F. Gildea,
Alex. McFarland,
W. L. Craig,
Joseph Crown,
John M. Rourke,
Joseph Hays,
John F. Mally,
John M. Mitchel,
Jobn J. Mitchel,
J. Charles Dicken,
W. B. McClellan,
Henry A. Davis,
W. B. Vates,
George N. Monro,
Richard A. Kennedy,
Noah W. Shafer,
D. M. Alston,
William Yost,
R. C. Rankin,
A. E. Weger,
F. H. Davis,
J. . Hunter,
George H. Quaile,
A. H. Mercer,
Frank W. Smith,
T. S. Vanvorheis,
William P. Negley,
Knox & Reed,
J. H. Reed,
F. M. Magee,
William 8. Pur,

J. C. Golden,
Bruce, Negley & Shields,
J. M. Shields,

J. C. Haymaker,
William Blakely,
John E. O'Donnell,
H. H. Moeser,
John Warron,

E. S. Newlin,

J. E. McKelvy,
Lawrence Johnson,
George E. Moore,
W. C. Erskine,
George Hudfield,
F. W. McKee,

S. A. Will,

Frank C. Osburn,
W. W. Whitesell, -
J. C. McCombs,

E. A. L. Jones,

B. C. Christy,
Morton Hunter,
Albert York Smith,
William M. Swaney,
Andrew S. Miller,
J. H. Emery,
Edwin W. Smith,
George H. Woods,
D. F. Patterson,

J. P. Harp,
Thomas J. Ford,
H. L Riley,

Smith H. Shannon,
S. A. Johnson,
Marshall Johnson,
Thomas B. Alcorn,
Edward S. Craig,
M. A. Woodward,
H. W. Weir,

J. M. Garrison,

[No. 14,

then upon their report to that effect that
der the laws of this
k removed from office, and to

o
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William R. Blair, J. M. Cook,

J. H. White, W. 8. Patterson,
William H. Ellis, L. M. Plumer.
J. M. Stull,

Whereupon, the following action was taken, viz:
IN THE SENATE, March 31, 1885.
WaHEREAS, It has been represented in the petition of a large number of
the members of the bar of Allegheny county that the Hon. John M. Kirk-
patrick, additional law judge of the court of common pleas, No. 2, of
said county, is unable to perform the duties of his office "by reason of
physical and mental disease, which is believed to be incurable, and that
said inability has existed for so long a time that the business of said court
has been delayed to the injury of suitors and the public in general; therefore,
Be it resolved. (if the House concur,) That a special committee be ap-
pointed, consisting of three members of the House and two members of the
Senate, to investigate and ascertain the condition of the said John M. Kirk-
patrick, and report whether sufficient cause exists for his removal in ac-
cordance with section fifteen of article five of the Constitution of this
Commonwealth; and that said committee report on or before 27th day of
April, A. D. 1885.
Extract from the Journal of the Senate.
TroMAs B. CocHRAN,
Chief Clerk.
In TaE House or REPRESENTATIVES, March 31, 1885.
The foregoing resolution concurred in.
(Signed)
GEORGE PEARSON,
Chief Clerk House of Representatives.
APPROVED—The 8th day of April, A. D. 1885.
(Signed)
Rosr. E. PATTISON.
Ordered, That Messrs. Hood and Biddis be the committee on the part
of the Senate.
Ordered, That Messrs. Sponsler, Faunce, and John B. Robinson be the
committee on the part of the House.

D. T. Warson, Esq.:

SIR: You will please take notice that the within-named committee will
Ieet in the court-house in the city of Pittsburgh at ten o’clock, A. m.,
Tuesday_. April 21, 1885, to attend to the duties of the within appointment,
When and where You may attend, if you see proper.

WiLLiav Hesey SPONSLER, Georce W. Hoop,
Secretary. Chairman.
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_To WiLLiam H. KIRKPATRICK, Esq.:

4 Hoxn. Joux M. KIRKPATRICE. [No. 14,

Frank WHITSELL, Esq.:
Sik: You will please take notice that the within-named committee will
meet at the ccurt-house in the city of Pittsburgh, at ten o'clock, A M.,
Tuesday, April 21, 1885, to attend to the duties of the within appointment,
when and where you may attend, if you see proper.
‘WirLiaM HENRY SPONSLER,
Secretary.

Grorge W. Hoop,
Chairman.

To the Hon. JouN M. KIRKPATRICK :
Sir: Please to take notice that the within-named committee will meet at
the court-house in the city of Pittsburgh, at ten o’clock, 4.3, Tuesday,
April 21, 1885, to attend to the duties of the within appeintment, when and
where you may attend, if you see proper.
WiLLIAM HENRY SPONSLER,
Secretary.

George W. Hoop,
Chatrman-

cam———

Sir: You will please take notice that the within-named committee will
meet in the court-house in the city of Pittsburgh, at ten o’cloc}i. A M
Tuesday, April 21, 1885, to attend to the duties of the within appointment:
where and when you may attend, if you see proper.
WiLLiaM HENRY SPONSLER,

Secretary.

GEoroE W. Hoop,
Chatrman.
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TESTIMONY

Taken in the matter of the inquiry by the Joint commuttee of the Senate and
House of Representatives to ascertain the physical and mental condition of
the Hon. John M. Kirkpatrick. associate law: judye of the court of common
pleas, No. 2, of Allegheny county.

Pursuant to notice, the committee met at Pittsburgh, April 31, 1885,
and, after roll-call, Senator Hood, the chairman, said : * As chairman of the
joint committee of the Senate and House of Representatives, acting under
their joint resolution to inquire into the physical and mental condition of
" Judge Kirkpatrick, it becomes my duty to state that we are now here in
accordance with that resolution and for that purpose. I have been informed
that proper notice has been given to Judge Kirkpatrick or some of his in-
timate relatives. This inquiry is for the purpose of ascertaining his con-
dition, and we will take such testimony as bears upon that matter.

The first inquiry I should make is, does anybody appear here for Judge
Kirkpatrick 7 »

Mr. Georae Suiras, Jr. J udge Kirkpatrick will be represented by
friends and counsel. Thomas M. Marshall, S. A. McClung, and myself ap-
pear for him.

Senator Hoor. Does anybody appear for the petitioners ?

Mr. F. M. Macee. I understand that Mr. . T. Watson will appear
for the petitioners. He is not in the room, but will come in a few moments.

Mr. Watson, on coming into the room, declined to appear for the peti-
tioners. Thereupon, the committee proceeded to take testimony.

A. J. McQurrry, being sworn, said, in answer to questions put by the
several members of the committee, as follows:

Q. You are the clerk of the court?
- Clerk in common pleas, No. 2.
- When were you elccted clerk ?
- Never was elected. I was appointed by the prothonotary.
- How long have you been in that office ?
Ten years.
- State whether or not you know the Honorable J. M. Kirkpatrick.
- Yes, sir; I do.
- When was he first elected judge ?
- Well, T can’t tell you that, I don’t just exactly know.
Q. Well, about how long ago, as near as you can recollect, when was he
first elected judge?

POPOLO RO
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A. Well, I think it was about twelve or fourteen years ago, I am not
certain about that, I think he was elected the second time this last time.

Q. State when he was reélected judge. ¢

A. T think it was in 1878 or 1879, probably 1879.

Q. State what court he presided over?

A. Court of Common Pleas, No. 2, the assistant law judge, that is asso-
ciate law judge.
. Did he preside over the court.
A. Yes, sir; he did.

Q. How long has it been since he sat upon the bench?

A. He was on the bench last, October 29, 1884.

Q. October 29, 18847

A. Yes, sir.

Q. Up to what time bad he been holding court regularly?

A. Well, he was on the bench regularly up until March, 1884. )

Q. He was regularly on the bench until March, 1884—from that Ume
to October, 1884, how many times did he sit?

A. Well, he sat twice.

Q. Twice?

A. Yes, sir.
Q. During that time, how many courts were running?
A. Well, sir, there were two.
Q
A
Q

&

. How long were their sessions ?

. From 9.30, A. M., until 3,P. M.

. Througb how many weeks would the term extend?

. Well, generally, we sit regularly right along, except in the summer.
when we have an intermission of, probably, three months. -

Q. Three months’ intermission in the summer time ; state when your It
termission begins in the summer. .

A. It generally begins about June. We stop jury trisl
have motions and arguments through the whole summer-
trials, except for about two months. . .o oo yhe bench

Q. Well, how much of this time did Judge Kirkpatrick sit o
from March until October?

A. I think he was on the bench twice during tha
probably the 25th, and from that time until October
times.

Q. What do you mean when you say

A. I mean two or three days.

Q. Did he hold court during the regular hours of actu

A. No, sir; he sat upon the bench, and listened to an 878"
during the whole session. .

Q. State, if you know, what his condition was during that t,::::-sa\'-

A. No, sir; I don't know ; personally, I don't; only from ’

»

g then, but ¥¢
We have jur§

t time; during March,
he was on t¥o0 or three

: 1
« gwo or three times?’

al session ?
ent, but 00
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Q. State if you have seen Judge Kirkpatrick frequently during that
time.

A. No, sir; I have not; I was over to see him once,and I met him once
during that time.

Q. Mr. McQuitty, can you state the days between March, 1834, and Oc-
tober, 1884, at which Judge Kirkpatrick sat upon the bench? Have you
no record ?

A. On October 20, he was on the bench, and October 29 ; I have a record
of that.

Q. Any other days between those times ?

A. I can’t state from my recollection, but from the record, he was on
the bench October 15, 20, and 29, 1884.

Q. Auny other times between March and October ?

A. No, sir; that is all.

. State if he has been upon the bench since October 29, 1884.

. No, sir.

State if you know his condition then.

. No, 8ir; I don’t recollect.

Have you seen him since that time ?

. I bave not seen him since that time.

When did you meet Judge Kirkpatrick ?

It was previous to October 29.

What was his condition when you saw him last ?

Well, he was sick.

- Just give a description of him as you saw him.

Well, I don’t know as I can tell.

- What was the character of his illness ?

- Well, he was sitting up when I saw him, talking rationally, and
Seemed to be complaining of one of his arms. He said it was paralyzed
that he had stroke or something.

Q. Which hand was that ?

A. I think it was the right.

Q. Where was this ?

A. At his house, in Allegheny.

Q. Where does he live ?

A. T don’t know the street; it is in Allegheny, handy to the parks.

Q. State if you know if he has heen confined to his house since that
time.

A. I don’t know.

Q. Have you never seen him out since that time ?

A. Yes, sir.

Q. On this occasion when you mentioned J udge Kirkpatrick being on
the bench, was there any person with him ?

A. Yes, sir; Judge Ewing.

Q. Any others?

POPOPOPOPOPOEEL
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A. Yes, sir.

Q. Will you be kind enough to state whether Judge Kirkpatrick had
any cause in hearing at those times ?

. Yes, sir; he listened to an argument.

. Did he make his observations to counsel

. Yes, sir; I telieve he did.

What was the character of those observations?

. Oh, I don’t know; talking to counsel about the case.

Did he make any observations?

. Yes, sir.

How did he seem as to mental vigor and capacity ?

. I don't know, he was only there a short time. .

Q. I wish you would state, Mr. McQuitty, whether or not from %'ouroD-
servation and knowledge of Judge Kirkpatrick, you consider him incapac-
tated to perform the duties of his office, from any mental or physical ince-
pacity ?

Mr. Smiras.  If the committee please, I don’t understand that it OOflld
be possibly suggested or claimed in an inquiry of this kind that 2 q.ll°5t_1°"’
of that nature could be passed upon, at least at this stage of the l'nqﬂll'_)~

We submit that in inquiry into the facts of what Judge Kirkpatrick aid
or did or how he acquitted himself would, perhaps, be within t.he rule, bﬂ't
to convert every witness into an expert as to his capacity of mind or bod‘\d,
we believe to be irregular and improper. 1 supposed that all that would
be proved would be as to the Judge's attendance at court, al'ld we "‘l’]“re
like to suggest to the committee whether the scope of their IDQ“'VYK."k'
should not be restricted to that question entirely, or whether J udgeld :‘i&
patrick has been guilty of any misdemeanor in office guch as wou

ualify him from continuing to act as judge. ;
b In ‘z)ther words, we woutizd wish to suggest,and I raist.% the q:esz;:::
whether, under the Constitution as it now stands, the inquiry of the ood
mittee here should not be restricted to offenses agaivst the l.a v o riper
morals. or something that would disqualify a judge or render it mlgi o
for him to eontinue in office, although that conduct might not be &

round for impeachment. r
¢ Impeachme::, as we understand it, is restricted in our law hel;n::i-
State law, to very considerable offenses, as they have been 1n other o be
tutions and as set forth in the Constitution of the United States
bribery, treason, and other high crimes and misdemeanors. —

We suppose and suggest impeachable offenses in I’enns;ylmm&c
in similar crimes, such as bribery, corruption in office, treasom the. good
there is no doubt that in the Constitution recently “d°ptjed by mittee 6
people of this State there is a provision under which this c(::: nestion
acting, and that no doubt that provision makes & changé, and the 4
that we raisc is as to the nature and extent of that change.
supposed that, under the Constitution, this committee can cons

PLLOBPLPOR
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cal disability as a disqualification of his continuing in office, and as war-
ranting a report of the two Houses, and an action by them looking to his
removal by the Governor. Now, we do not wish to be understood as ad-
mitting that such physical condition would be such a disability as would
be within the scope of this inquiry. I understand that the question I am
now raising is raised for the first time in Pennsylvania, under this Consti-
tutional provision, and say that the inquiry must still be to some offense
against morality, or some moral obliquity indicated by some overt act, of
which he may be tried and convicted. I don't necessarily say that a high
crime or misdemeanor, but something that amounts to a charge under the
language of the Constitution in this particular.

That ianguage says in effect, that judges shall be subject to impeach-
ent. and it goes on to provide that for reasonable cause not sufficient
ground for impeachment, he may be removed on a vote of the two Houses
by the Governor.

I would suggest that the phraseology shows that it was intended to re-
fer to grades of offense on reasonable cause of that character, but not
affording sufficient ground for impeachment. We think the interpretation
of this clause is opening the door to try judges for physical disability, so
that thereby committees appointed by the two Houses shall, from time to
time, when one or the other of our judges happens to fall sick, inquire into
his physical condition as a cause unfitting him for performing the duties of
his office. 1In this view, the question asked the witness would be irrelevant
and improper, and I think it proper to raise the question for the consider-
ation of the committee.

Senator Bropis. The two Houses have instructed us by their joint reso-
lution to investigate and ascertain the condition of Judge Kirkpatrick.

Mr. SHiras. If the committee will pardon me, I would like to ob-
Serve upon the resolution, while I admit, on a casual reading, it might ap-
pear that the committee were to examine into his physical condition, and
an ordinary reading of the provision, at least, would point to such view, but
if we are at all right in the view we take of the Constitutional provision
under which the committee is acting, it will not be at all improper to re-
Port his condition as to whether the case comes within it.

By Senator Hoon. The constitutionality of this question will be decided
by the Attorney General. Under the Constitution, the Governor may re-
move upon address of two thirds of the members of the General Assem-
bly; now, we are sent here by the Legislature, and the only desire we have
is to inform the two Houses of J udge Kirkpatrick’s condition.

By Mr. Surras, I would like to make this suggestion, in reply to the re-
marks of the committee : That if it be true that this inquiry has only the
Scope that I have suggested, then, I suppose, the two Houses, when they
appointed a committee to examine the matter for them, would be deemed
to have done so within the true meaning and effect and purport of the
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Constitution, and that, while a committee might, without any obvious im-
propriety, be appointed, as this committee has been—

By Representative Faunce. We came here expecting that the peti-
tioners would have appointed a committee to conduct this prosecution,
and to listen to the evidence without conducting the proceeding at all
We are liere, then, in the capacity of a commission to take testimony, snd
will note any objection by those conducting the proceeding o bebalf of
Judge Kirkpatrick, and report back to the Legislature. Stil, we look at
the question you have presented, yet, in the case of a judge, elected fors
period of ten years, falling into mental and physical incapacity after elec'-
tion, if the people cannot be relieved under this provision of the Constl-
tution, what are they to do? We are very much surprised that the petl-
tioners are not represented by & committee to conduct these proceedings-

Mr. Smiras. I will reduce our objection to the question asked the
witness in writing.

Senator Hoob then re-stated the question asked the witness and read the
objection submitted as follows :

Q. State whether or not, from your observation and knowledge.of Ju.dg.e
Kirkpatrick, you consider him incapacitated to perform the duties of his
office from any mental or physical disabilities. Kirk

Objection, as follows: The counsel appearing on behalf of J.udg'e. irk-
patrick object to any inquiry as to mere physical or mental dlssbllltfy tlllnle
volving no moral unfitness or positive misconduct or willful neglect 0
duties of his office. The mere misfortune of ill-health does not afo
grounds for removal from judicial ofBices.

A. I don’t know.

Q. Who are the other judges presiding on the same bench?

A. Judges Ewing and White. .

Q. Whegn he wasgon the hench in March and October, was his ct:ld‘l"ci:
the same that it had been formerly when he first went on the ’D‘mEM"Was
apparent interest in the case, his knowledge of the relevancy.of v:ation 0
occurring as far as you observed, and what was his conduct in r€
matters before the court ?

A. Well, in October, he didn’t take much interest. About thlel :zgl'1?:
came over there—we had an argument list—and sat on the be'ncregal‘d N
tened to one or two arguments, and seemed to be interested 10
what was going on. ing on’

Q. Welﬁ didg he seem to have a capable knowledge of what Waigo:nhi Tw

A. I don't recollect whether he did or not. In March, he tri
case that he tried.

Q. In March, how did he geem? What did his cond
regard to what was going on before him ?

A. Well, the last case he tried he didn’t seem t0
that he would have had he been well.

uct seem 0 be io

take the same interest

e
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Q. Before, when he was in good health, was bis conduct that of a vigor-
ous, healthy man ?

A. Yes, sir.

Q. Then, by comparison with that, what was his conduct the last two or
three times he was on the bench ? '

A. He was not so attentive as he was before, on account of his health.

Q. What was his physical appearance then, as to lis health ?

A. His physical appearance was delicate, that is, he was taking medicine,
and complaining as to his head.

Q. When did you last see him ?

A. T could not say. I think it was October 29.

Q. How long did you converse with him then ?

A. T don't think I spoke with him at all that time.

Q. When did you have a conversation with him last ?

A. Tcan’t remember that ; it was over at his house, on October 15, I
think. i

Q. During that period he sat on the bench, was there any act done or
anything said by him, that conveyed to your mind the impression that he
was impaired mentally ?

A. I don’t know that I am able to answer that.

Q- Well, the last case he tried was on March 25 ; do you know whether
there was any decision in that case ?

A. No, sir; there was no opinion.

Q. During the last time that J udge Kirkpatrick was on the bench, do you
know whether he took part in any deliberation in the matter before them ?

A. He did during March.

Q. You don’t know whether he did in October ?

A. No,sir; I don’t think that he did during that time; that is, after
October 15 ; he did then, of course.

Q. Mr. McQuitty, what is the general rumor, statement, and speech of
the people in the community in which Judge Kirkpatrick resides, as to his
tental fitness to perform the duties of his office ?

Mr. Sairas. The question is objectionable.

Senator Bipis. The committee will not press the question at present.

Q. Can you tell me about the age of Judge Kirkpatrick ?

A. No, sir; I could guess, that is about all ; I suppose that it would be
between fifty and sixty years.

Mr. Smiras. Judge Kirkpatrick is fifty-nine years of age.

Q. Was he married or unmarried ?

A. He is ucmarried.

Q. He has no family ?

4. No, sir; I believe not.

Oross-ezamination by Mr. Shiras :

Q. Mr. McQuitty, it T understand you, Judge Kirkpatrick sat on the
bench regularly up until March 25, 1884 7 :
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. Yes, sir.
. And from that time up to the present time on two or three occasions!
. On three occasions.
Last time was on October 29.
Yes, sir.
‘Was the case then in hearing an equity suit, a jury trial, or argument?
. 1 think the last time he came over it was on Monday—
. They were having jury trials then?
. That was on the 29th of October.
. On the 15th they had arguments ?
. Yes, sir. .
. Do you know whether or not Judge Kirkpatrick consulted with
Judge Ewing in the case on argument ?
A. They had some talk—I don’t know what their decision was—
Q. During the summer of 1884, there was very little business during the
months of July, August, and September ?
A. Yes, sir; nothing only motions and argument list. .
Q. Is it not a fact that the court is only in session during that time of
the year only one day in the week? .
A. They met during the week, but generally on Saturday for motions.
We generally wind up jury trials in June.
Re-direct examination by members of the committee : s
Q. What is the condition of the business of the court of common pleas,
No. 2,as to being up in their work or behind. he list
A. Well, we have some, I suppose, about four hundred cases on the list,
Q. When?
A. At the present time. L
Q. Are they cases that should huve been heard before this ti
dinary course of business with three judges on the beﬂc‘}:'
A. Well, probably we would have had list No.2, that 18 the nex
if we would have had another judge on the bench.
Q. Then, I underetand, the business is behind ?
A. Yes, sir.
- Q. For what reason ?
A. For the reason that only one room is running.
Re-cross-examination by Mr. Shiras: Lo oer
Q. Is the number of casesyundisposed of and unheard in this court 1478
than at a corresponding period in years heretofore !
A. It is larger than it was last year. We have had
cases, and at other times more. i s
Q. Is it not a fact that the conveniences for hearing a“_d t;:‘;ﬁ;isis:g?
No. 2, with respect to the room, is very much restricted in t!
A. Yes, sir; very. f do
Q. And is it not}; fact that this lack of convenience has gomething £
with the backward condition of the business ?
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A. Yes, sir; the air is very bad in there; it is not a pleasant place to be.

Q. And, likewise, is it not a fact that the backward state of business is
due to the illness of Judges White and Ewing at times ?

A. Yes, sir; of course.

Q. And is it not a fact that during the fall, beginning with the first Mon-
day in October and running for upwards of two months, one of the rooms
of the court of common pleas, No. 2, is occupied by the Supreme Court ?

A. Yes, sir.

Q. What effect has the sitting of the Supreme Court upon the business?

A. Well, it throws it back. :

Senator Hoop, chairman. Upon consultation, the committee have con-
cluded that the manner in which this inquiry has thus far been conducted
will cause it to fail to accomplish its end. We expected that the petitioners
would be represented by a committee of counsel to present the evidence on
‘their behalf. The members of this committee are strangers to the facts
upon which this inquiry is based, and ask that the petitioners be represented
by a committee or counsel who will be able to produce the proper evidence
and witnesses.

Mr.D. T. Warson said: C. F. McKenna and B. B. Christy have con-
sented to represent the petitioners, Mr. McKenna stated that Mr. Christy
and himself had consented to represent the petitioners. Whereupon, on
motion, committee adjourned to meet at two o’clock, p. M.

And now, to wit, Tuesday, April 21, at two, P. M., committee met pursuant
to adjournment.

Present, Senators Biddis and Hood, Representatives Faunce, Sponsler,
and Robinson. )

C.F. McKenna and B. F. Christy, Esq., of counsel for petitioners, and
Messrs. Shiras and McKenna, and Brown and Marshall, of counsel for re-
spondent, and witnesses.

Senator Hoop. The committee desire to state, after consultation, that
the scope of their investigation will be confined entirely to the joint reso-
lution, one of the important requirements of which is an investigation as
to the physical and mental condition of J udge Kirkpatrick. The question
33 to whether the testimony we will take will apply under the fifteenth sec-
tion of article five will be one that the committee will consider in making up
their report, and will be a question to be considered by the Legislature be-
fore they make their request to the Governor. In the line of our investi-
gation we think it beet to expedite matters by noting any objection that
the counsel on either side may make, and at the close of the taking of tes-
timony in Harrisburg, before we make our report, an opportunity will be
given to either side to be fully heard on all questions as to the competency
of the testimony.,
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D. T. WATsoN, a witness called on behalf of petitioners, who, being duly
sworn, testifies as follows, in answer to interrogatories propounded by Mr.
McKenna :

Q. How many years have you been practicing at the Allegheny county

bar ?

. Since 18617. .

. You have practiced in No. 2, of course ?

. Some, yes, sir.

. How long have you known His Honor, Judge Kirkpatrick !

. Well, I should say since at least 1870.

Do you remember when you had a case last before him for trial?

. 1 think the last case I tried before him, that is, & jury trial, was a0
action for the death of a boy by falling into 2 well, in which Mr. Bruce
was with me, and Mr. Carpenter on the other side. My recollection is that
that was a year ago last fall, although I would not pretend to fix exactly
that date.

Q. Have you seen the Judge since?

A. Well, don’t misunderstand me, 1 was in a case where
patrick was on the bench in October, 1884.

Q. That was not a jury trial ?

A. No, sir,and there was no argument, at least that I took ps .

Q. How long, then, with the exception of the motion last sp?'ke‘l °r’. ‘:
October last, about how long is it since you recognized Judge Kirkpatrie
as being on the bench?

A. Well, I have not seen Judge Kirkpatrick since th
of my recollection. - of bis
Q. Was there a considerable intermission before that suspension 0

duties?

A. Well, I should say so; for a number of m ¢
been sitting on the bench, although he may have occasion
when I was not in court.

Q. Mr. Watson, you are at liberty to state from you
in that last case or any case that you tried toward the el e of
Kirkpatrick’s sitting, as well as the case mentioned that you PO e 58
October last to this commission, your opinion of his mental capaciy
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A. I do not think, in that last case, that he was fit to situpo
as judge; that is, I refer to the case 1D 1884. or slight? just de-

Q. Were his eccentricities marked on that occasion,
scribe them.

" A. Well, I don’t know as I can give you an
he sat upon the bench and signified that he was
sideration of the case, I left the court-room. . d absence from
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A. Not by personal contact, but from general understanding, and the
fact that I did not see him around the court.

Q. I suppose you saw his intimate friends and neighbors during that
period and got those reports from them. The question is how you got your
information—from those who were intimate and had opportunities of ob-
serving him? ]

A. Well, I don’t know that I could individualize, Mr. McKenna, only it
was, as I think, and as I still think, the gencral opinion, both at bar and
the persons who knew him.

Q. Just describe what that opinion was.

A. That he was mertally incapacitated from sitting on the bench.

Q. Did the information you received apply only to his mental capacity,
or physical, as well?

A. Well, when he came upon the bench in October, he evidently was
suffering from some physical attack; that, I understood, was an attack of
paralysis, one of his arms he seemed unable to have free use of.

Q. Is that the extent of yonr information, Mr Watson?

A. I bave not seen Judge Kirkpatrick since then, unless it was possibly
to see him pass upon the street, but, to the best of my recollection, I have
Dot seen him since that day.

Q. You say you left the court-room shortly after you discovered he had
taken his seat upon the bench?

A. Yes, sir; I did.

Q. You can describe to the commission here if he exhibited on that oc-
casion, in the morning before he went on the bench or after he was there,
any strange conduct not judicial.

A. Well, a8 I say to you, I left the court-room; I had met the Judge
coming up the steps, or he had come up, and I saw him in the court-room,
and saw him take his seat upon the bench, and I didn't stay to hear any
remarks that he made. It was something that he said, but I don’t remem-
ber now what the language was he used—

Q Tt was from some expression of language that he used that you de-
Tived—

A. It was from his general appearance, and from the fact the language
that he used, and the impression that I had at the time that he was men-
tally incapacitated from sitting.

Q. Just describe his general appearance on that occasion.

A. Well, I don’t know that I could do that satisfactorily; he had a hag-
gard, worn appearance to me, as if he had been suffering greatly.

Q. This language that he used to you—can you remember the substance
of it sufficiently to say whether he was laboring under hallucinations ?

A. No, I didn't have sufficient conversation with him to state that.

Q. Just state to the commission here whether on that occasion he seemed
a changed man from his former ordinary behavior as a judge.

A. 1 thought 80, decidedly-



16 Hox. JorNy M. KIRKPATRICK. [No. 14,

. Was there a marked departure?

. I thought so.

. From his ordinary behavior?

. So it seemed to me.

. And T understand you to say that that was so evident and so exten-
sive as to, in your opinion, destroy his capacity for judicial work ?

A. I thought at the time, undoubtedly, that he was not fit to take part
in the consideration of that case.

Q. And you acted at that time on your views?

A. Yes, sir. )

Q. From your extensive practice in the various courts here, 1'thl“k
probobly you would be enabled to offer an opinion to the commission 88
to whether or not the business of the court has been retarded by the con-
tinued illnes of Judge Kirkpatrick and his absence.

A. It is a matter of general knowledge that one of the judges of tlfe
court of common pleas, either No. 1 or 2, have to take in rotatiOI‘I Wﬂt.s n
the quarter sessions, which sits nearly during the entire year; ﬂfls SprinEs
Judge White being judge of the quarter gessions, Judge Ewing Deing
unable to hold court, No. 2 was closed for some time, I don’t know how
long. .

Q. At the season of the year when the closing of the
wish you would state whether or not that was a very 8er
venience ?

A. For a disposition of the business,
the court open, and, of course, it delayed business.

Q. Moreso than at the vacation period, of course !

A. Oh, yes.

Cross-examination by Mr. Shiras : I
Q. During the period between the times spoken of when you :L;en e
Judge Kirkpatrick officiating on trial in jury cases, and the t.lmeh‘;’m ke
appeared in October,and your quitting the court-room on seelvg lhs’
the bench, hadn’t you been absent yourself sometwo or three monts:
A. T was absent in the summer; yes, sir.
. For two or three months?
3. Idon’t remember the exact length of time—not quite 80 Jong as yoU
were. . ne
Q. I was gone three months and one day, and I think you were &
three months.
A. No, I think it was about two—
- Q. And didn’t you go away that fall ;
accustomed haunts here ? ight
A. I was out of town three or four days—left town on Thursdsy &
. . and came back Sunday night.
Q. On but one occasion ?
A. That is my recollection.

- . I‘ ' '
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Q. Now, with respect to this occasion you spoke of, when you quit the
court-room without waiting to see whether J udge Kirkpatrick would acquit
himself properly or not as judge, hadn’t Judge Kirkpatrick taken part in
the preliminary hearing of that very same case on the motion fora prelimi-
nary injunction ?

A. Yes, sir.

Q- And he had decided the case in a method not to meet with your ap-
proval, did he not ?

A. Yes, sir; both you and I thought he was not fit to sit there, Mr.
Shiras.

Q. I dida’t ask that, but whether his decision was one that met your
approval, or not,.

A. No, it did not.

Q. Wasn't it your opinion, when you left the court-room that day, didn’t
you leave it because you had an opinion that he was going to decide that
case against you ?

A. T left because both you and I thought that he was not fit to sit on
that case,and we thought of filing a protest,and both thought of leaving—

Q. If you will say that, I will say that you did suggest such a thing to
me, but I didn’t think for a moment of accepting it.

A. Merely on the ground of courtesy ?

Q. No, on the ground of propriety and other causes; you say you didn’t
wait to hear that case argued ?

A. No, sir.

Q. Aren’t you aware that it was argued to some extent ?

A. Not as I heard.

Q- You say you are not aware of the fact that it was argued that day ?

A. T am not aware that it was.

Q. What was the obscrvation that Judge Kirkpatrick made to you on
that occasion when he came up that led you to think he was not fit to sit
there ?

A. T didnt say it was one observation; it was an opinion formed from
observation of his general appearance, the impression I had at the time,
his conduct and talk, taken altogether.

Q. Did he talk when he came up? What was his talk ?

A. I'now don’t know whether he said this when I was in the court-room
or not—

Q- My question is the talk he made to you; you say he made some ob-
Servation to you ?

A. Tam going to give you now all I can recollect in reference to it ; I take
occasion to say that I am not sure whether I heard him say it,or whether
he said it to you gentlemen after I left.

Q. That is not what [ am asking you,if you are not aware whether Judge
Kirkpatrick said it to you or anybody else, you should not undertake to

2 KmgpaTRICK.
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state it. My question now is to you, under oath, what Judge Kirkpatrick
said to you. '

A. What he said tome? I don't know that I would pretend to state his
language.

Major WiLLiaM B. NEGLEY, a witness called on behalf of the petitioners,
who, being first duly sworn, testified as follows in answer t0 interrogatories
by Mr. Christy:

. You are a member of the Pittsburgh bar?

. Yes, sir.

. For how long?

. Since 1849.

Are you acquainted with Judge Kirkpatrick?

. Yes, sir.

. For how long?

. Since 1847 or 1848.

. State, if you know, what his physical and mental condition ¥as along
about October, 1884. .

A. 1 have not seen Judge Kirkpatrick to talk to him but once gince bis
sickness, that was some time last fall, I do not remember the month or the

1 met him down street. I had heard the general romor ip Tega! to
ith him my mind %28 satisf
weak. That i8 the only

OPOPOPOBO

day.
him,and when I met him and conversed W
that he was mentally weak as well as physically
time I had any conversation with him since his sickness.
Q. That was in the fall of 18847
A. That was in the {all of 1884. I
Q. At that time you saw him in the fall of 1884, did you consider bim
physically or mentally able to perform the duties of & judge of & court 0

common pleas, No. 27

& Dovou's \ i ince he
Q. Do you know, of your own knowledge, how long it has been 81
has performed any duties of that office?
: missed him from the court-ro0T-

A. It has been about a year that I have
Q. From your knowledge and from your esperience 25 &
your judgment as to the necessity of having three judges 00
A. Well, I think there ought to be three judges there. ) ok to per
Q. Do you consider or not that the failure of Judge Kirkpstric
form his duties has retarded the business of that court?. . surtof
A. 1do,and for that reason instead of bringing guits iD ";heh?o Lo
common pleas, No. 2, I bave, since bis sickness, brought them it 2%
(‘ . as to get them more speedily tried, as I thought. ve
Q. %)o you think thl;t thiz delay has been of such character 8 0 be
been injurious to the suitors and to the public in gene‘ral? 4 we ought
A. That is my judgmeat, for the court needs three judge® anbusin”’ o
$o have them, and when we do not have tbem, it retards the

the public.

lawyer, what 18
the bench?
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Q. From general rumor or reputation, as you may call it, concerning

his mental or physical condition, do yeu know what it is at present !
Objected to by Mr. Shiras.

Senator Hoop. The sense of the committec is that the witness’s opinion
should be given from the knowledge possessed by the witness himself, or
from the knowledge he may have obtained directly from some person who
does know, but not from mere rumor.

Mr. Curisty. Then, Major, have you had any conversation with any
one recently whom you believed had knowledge concerning his physical
and mental condition ?

A. No, only with my partner, Mr. Bruce.

Mr. Smiras. 1 suppose Mr. Bruce is living accessible and can be called
28 a witness, and I suppose he is sane? '

Senator Hoop. The committee decides the proper question to ask would
be what the witness’s opinion is from his general knowledge.

Mr. Curisty. From your general knowledge, what is your opinion as to
his physical and mental condition ?

A. What am I to understand by the general knowledge ?

Q. From everything that goes to make up that knowledge.

A. Well, as to that, if I am to interpretate general knowledge for my-
self, I will answer that he is unfitted for the position of a judge of a court
of common pleas. No. 2, or any other court.

Mr. McKensa. You are at liberty to explain here what singularities,
differences, from his ordinary every-day life before his sickness was mani-
fested in his talk with you.

A. Oh, well, he was one of those jovial fellows, met every person in a
social, cheerful way, but I don’t know what you gentlemen want to know

Q. That was his ordinary every-day way and talk when he was well.
Now, I am glad you have defined that to the comnmission. Since sickness
in these conversations which you have had with him on the street, what is it
that causes you to form this opinion. Describe how that talk differs from
his ordinary every-day talk when he was well.

A. Well, any one could see by looking at him that he was physically very
weak, and disabled in one of his arms; how much I do not know, for he
Vas leaning against a counter or desk in Clark’s bookstore on Wood
street. He was mentally very weak. It was some common conversation,
I do not know what it was. It impressed me that the general rumor or
Opinion that I had heard of him that he was physically or mentally weak
Wwas true,

Q- Do I understand that his physical and mental manifestations were
entirely different from his jovial and free manner he had when he was well 7

A. O, yes.

Q. There was an entire change from his normal condition ¥
A. Yes, sir.
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Q. That was when?
A. Some time last fall; I could not give you the date.

Oross-examination by Mr. Shiras:

Q. I understand you to testify that you have missed Judge Kirkpatrick
from exercising his functions here as & judge for about a year, and during
that time you had seen him once, and that was in a bookstore?

A. It is to converse with ; I haveseen him different times, and conversed
with him once.

Q. And from his manner and that conversation,
tally weak. What was that conversation? )

A. Oh, I could not say ; 1 say,from the character I had heard ft(tm him,
what I had seen and heard of his conversation there ; the conversation w8
just something about the ordinary topics of the day— )

Q. Was it very unusual, so as to impress itself on your recollection?

A. No; it was only an ordinary conversation—

Q. Do you know what Judge Kirkpatrick thought of your mental con-
dition from that interview ?

A. No, sir.

Mr. McKenxa. Do you know at present ®
versation at the bookstore ?

A. No,sir; I do not.

Q. T understand you to say that it was plain and manifest th

A. Yes, sir.

Honorable TuoMas Ewing, a witness called on beh
being first duly sworn, testitied as follows, in answer
Mr. McKenna :

Q. Please state to the commissio
Honor, Judge Kirkpatrick.

A. About thirty years.

. About thirty years?

‘3. 1 have knovgnyhim well about twenty-six of twenty-sevel l{ e’":u i of

Q. How long has he been your colleague on the bench in the ¢
common pleas, No. 27

A. Eleven years, the first of December last. Ju
on the bench of the District Court about October, 18
day of December, 1873.

Q. He was an associate judge of the cou
sided over by you?

A. Yes, sir.

Q. I wish you would state to
ceased his regular and usual atten
bench when he was first taken sick. . . health W38 feeble

A. It is a little difficult to answer that question; his ehaen b wes IS
about two years ago for a time in the early spring of 1 83,t.d considenble
much better in the fall and winter of 1883 and 1884, and di

hat was the subject of the con-

at—
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work, but I think that the last he held court by himself was in March, 1884.
I went into the criminal court the first Monday of March, 1884, Judge
Kirkpatrick and Judge White being in the court of common pleas. Judge
Kirkpatrick had been unwell before; he insisted upon holding court rather
more than he should have done,and sometimes during the month of March,
1884—

Q. That is the last time he held jury trials?

A. Yes, sir.

Q. Can you recollect, J udge, when his health failed in March last, how
long an intermission occurred before he presented himself for duty again
upon the bench?

A. He sat with me in argument list three or four days in October last,
brother White being on the quarter sessions.

Q. And since Octobeér last, I presume, he has been confined to his house
unable to—

A. No, sir; it was the latter part of November. In October and the early
part of November he was in pretty good condition. He was feeble, he had
been improving, apparently improving rapidly, and, if I recollect right, it
Was not until the middle of November that he began to get evidently worse
and go down, and perhaps it was not until the last of November. ’

Q. At all events, since October last, the time you fix he has not been dis-
charging the duties of a judge?

A. No, sir.

Q. And not visited the court for judicial purposes?

A. No, sir.

Q. Can you tell us how often since March last you have visited Judge
Kirkpatrick ?

A. No, sir.

Q. Or about how often ?

A. Oh, I could not tell; when he was specially sick I usually visited him
about once a week and sometimes oftener, and sometimes not nearly so
often, and on two or three occasions it was a month or six weeks that I did
not see him.

Q. You say, when he was sick—

A. When we looked on him as suffering and requiring some attention,
requiring the visits of his friends.

Q. That is all since March a year ago ?

A. Yes, sir. .

Q. When did you last visit him, do you remember ?

A. About three weeks ago.

Q. At his home in Allegheny city?

A. Yes, sir; it is three weeks, either to-day or to-morrow; I think it
a8 the first of April.

Q. Were your visits of long or short duration ?
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A. Some of them were of considerable time,some were short, and oces-
sionally I did not see him ; he was asleep.

Q. Why?

A. Well, if he were sleeping or likely to go asleep, I always refused to
go to see him.

Q. That was the reason assigned ?

A. Well, it was my reason for not going; 1 believed he wished to see 18,
aud always insisted on seeing me if he knew I was there; it was under-
stood, so they told me— .

Q. Judge, I wish you would explain in your own way from your various
opportunities and interviews you have had with Judge Kirkpatrick, W!leﬂle’
or not he is suffering from mental incapacity, or physical incapacity, Of
both, in your opinion.

A. Well, I guess you had better get the physician on that; he was 8
very sick man at different times.

Q. We, of course, Judge, appreciate your delicacy in this matter; at the
same time the commissioners here and we would like to have 8 direct 80
gwer upon the various visits and interviews that you have had to nnfi ‘"“r’
Judge Kirkpatrick. I wish you would give an opinion whether he 8 su®
fering from mental or bodily incapacity, or both. Febv

A. Well, I would say at different times, beginning, would 8ay, l”tj el
ruary or the first of March, 1883, that he was a very sick man, very ”“"“sdi
sick and worse than he himself thought he was, and he undertc.’ok tlo -
things that he had better not have done, should have rested, aﬂq-llkf 8 mul ’
any person in that condition, when very weak and feeb]e':m'd swk., it ;C’Nh
affect his nerves and affect his judgment, perhaps. Beginning w"'h' ':all
last to when he came home from Philadelphis, he was very sick, physic™y
sick I mean, and was apparently threatened with paralysis:

Mr. Sairas. About what time of the year was that?

A. That was in March last year or April, T could not bot the
dates, but my impression is that his worst condition then 'Wﬂsh“t by the
latter part of April or the first of May. Iam very certain t“_:r e
middle of May he was better, or by the last of May and June dilﬁiulty in
better, and in July. When he was at his worst, he bad so}ﬂi it was very
hearing at times and difficulty in articulation, 80 that l thin ‘11 whether
difficult for those even intimate with him and around |11m' Lo te'clem! orin-
or not his ability to answer questions was inability to c?o'r dmat:;facwry to
ability to articulate. I was not able to form an °Pm‘°“hs:elmr ip Jue
“myself at times in regard to that, a8 1 say he was \{ery muc disappeared:
and July, and as he got better physically, that difficulty :i rs‘; of Deced

" did not see him from the laster part of July until about th? e time.
ber he was awsy part of the time and I was absent part O ding to BY
was not 8o woll in September. He began £0 improve, ac('r“er probsbl
recollection, about the first of October, it D8Y bave been AT/E o

thmk \'lslted
was earlier than that, and he was very much better, and [

fis the precist
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several places ; he was at Cumberland, Maryland, I recollect, and he was at
various offices, and was, I thought,in very good mental condition. During
the month of October. he was able to converse very intelligently about every-
thing; as I stated before, to the best of my recollection, it was about the
middle of November when there seemed a stand-still or a cessation of that
period, he himself thought he was getting worse before I thought he was.
The first indication was his own assertion that he was not only not improving,
but getting worse, and I think about the last of November or the first of
December he was confined to the house and was so for considerable time
and was very sick at the time.

Senator Bippis. Has he since March, 1884, done any work of his posi-
tion which required him to write an opinion or decision or anything of
that nature in the line of work on the bench ?

A. No, sir; he has not written any opinions, but he has discussed very
fully and intelligently his own cases, those he was concerned in. For in-
stance, in June, last year, brother White and I heard the motion for new
trials and reserved questions on cases that had been tried before him with-
out intending to let him know it, but he kept the run of the newspapers,
and when I visited him he discussed those cases very fully.

Q. Orally ?

A. Yes,sir. J udge Kirkpatrick had virtue that perhaps it would be
well for more judges of the lower courts to have. He was not in the habit
of writing very long opinions, he decided his cases without giving very
long opinions.

Representative Faunce. What was his condition on your last visit three
weeks ago ?

A. Well, it was peculiar; my visit was but a short one, I had not seen
him for about five weeks, having been sick myself. I had been visiting
him about once a week or ten days up until the latter part of Februry,
when I was taken sick and was not here until, I think, the first day of
April. He was very much changed from what he had been, say in Decem-
ber or January, at which time he was suffering greatly ; he could not sleep
without strong opiates ; chloral was the principal thing given. He was
apparently going down physically and mentally both. The first that I ob-
served of physical improvement was about the middle of January. He
slept better and with less chloral, and I think by the first of February ke
Was sleeping without any drugs, and he appeared to improve, and about
the middle of February I noticed a decided change in his mental condi-
tion. He wag quiet, not troubling himself about many things that he had
been doing. I saw a still further change on the second visit, which was
Sthe last before I myself was taken sick, and on my last visit three weeks
8go. instead of being talkative, &c., he was disposed to be very quiet, and
I think had decidedly improved physically. He talked very little, and his
answers to my questions were intelligent enough, what he would answer,
but he was not disposed to talk much. I did not remain long. It so hap-
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pened that none of his family were there with whom I had been accustomed
to converse and inquire about his condition, and [ remained a shorter time
than otherwise I would have done. He came down to the door with me,
and would have come outside, but said very little except when I would put
questions to him about anything, he appeared to answer that question in-
telligently and then stop.

Representative FAunce. Was his mental condition such as to qualify
him for the duties of his office independent of his physical condition?

A. Well, scarcely, not at that time; no, sir. I would say not.

Mr. McKEnNa. On that question of his remarkable reticence, I wish you
would explain to the commission his ordinary manifestation—desire to talk
when he was well.

A. When Judge Kirkpatrick was entirely well, and in good health phy.
sically, he was, I think, one of the best conversationalists 1 bave ?Vel'
known—a man of great magnetic power in conversation; perhaps a litte
demonstrative in his manner, but he had a happy faculty of making every
person who came in contact with him feel comfortable and pleasant.

Q. And since his sickness and absence from the court, dol uﬂ}immd
you to say that he has changed in that respeci ?

A. Only at this last visit it was that 1 noticed that remarkable change.

Q. Was he very sociabie and talkative on the former visits?

A. When not suffering he was.

Q. Can you state to the commission whether his col
occasions gave evidence of hallucinations ?

A. When do you mean?

Q. You say prior to this last visit, when he was not labo
tense suffering, that he retained his faculty of conversation. i

A. e had some hallucination running through December, January, 8%
February ; he bad none at this last meeting—

Q. Was that because of his reticence ?

A. No, I think not, because I mentioned one or tWo matte el
two months before would have started him at once,-—mat.tel‘l-l't«h{lt "‘“’mt
him, but there was not a remark made at my last visit that indicated
he was laboring under any hallucination.

Q. The hall%cinations Jthat he did express, were they of & despondert
character ? Describe them to the commission here, some of then;-. ;

A. Well, for the most part they were. He suffered 2 gfe”t den -
fered physically, I think, and suffered mentally, and was 0 8 nervots:
citable condition, and very small things troubled him. date? B8

Senator Bippis. For how long a time back does?his ill health d2
it been growing on him, or did it come suddenly ;

A. Wgell. theg first ths:t I discovered anything that I thought W:: ;:':3
ill health with Judge Kirkpatrick, was at the last of ng'“ary ok that be
March, 1883. As I stated before, I looked on him 88 being 80 S:t and be
required rest, and urged him to take & few mon !

nversations on former

ring under in-

rs to him that
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ex-
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did, during the summer take some—not enough—came back and went to
work, and he was not able to do it with justice to himself, the work that he
undertook to do at times. In the fall of 1883, and the spring of 1884, I
still thought if we could get him to take absolute rest at the time that he
would have been much better. .

Q. Before his illness, did the work in the court of common pleas, No.
2, press all three of you—keep you pretty busy ?

A. I think there is very full work for three. Along from 1873 to 1878,
there was a very large increase in the legal business of this county, prob-
ably more suits entered than in any ten years of the previous history of
the county. Then it fell off a great deal, and while we had been a year and
a half behind our time, two years ago every case that was at issue at the
first Monday of April could have had a chance of trial before the last of
June. We thought we were very well up,and therefore our work was easy.

Q. Is that so now ?

A. We are falling hehind some, business has incresed with us.

Senator Biopis. Is it not still increasing ?

A Itis increasing now. From 1879 to 1880, and 1881, there has been
a change; the increase is not so much in the number of cases as the class of
cases. I think there are more important cases. As I believe, two hundred
Cases at the present da; would have more litigation than three hundred had
before,

Mr. McKENNA. Explain in reference to the quarter sessions, if the
remanets continued from one term to another are not very much behind
and in arrears. 3

A. T held the March term of the criminal court last year, that was my
term ; at this time I happened to be sick, but I can say this: when I left
the court the first of June last year the list was clean.

Q. You mean by that you tried all the cases that could be tried?

A, Substantially 80; every case that could be tried.

Q. Don’t you know it is a fact that there are many bail cases remanets,
and are so for years, and that they are unable to be tried for months and
wonths after the time ?

A. No, sir ; on the contrary I know that I have never tried a term in the
criminal court that [ did not try every case that was thoroughly ready, and
in some instances I tried cases that had better not been tried. Take my
last term there, probably there were not a half dozen cases left on it to be
tried,

Q. Ts there not a sufficient accumulation of jail cases from one court to
another nearly sufficient to occupy the attention of one session of the
court ?

A. T think not.

Q. Does not that cause an accumaulation or remanets ?

A. Cases out on bail are frequently continued because the attorneys
¢ome in and file affidavits that we cannot well get over, or the district
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attorney cannot find a witness, and they pass it. In very many of them
there is not anything, and they should never have been brought ; there are
some cases which should not be tried. 1 would say there is more work for
one judge than he really can do; there ought to be two judges for that court
unless we are relieved by some minor court to take a great deal of this petty
business.

Q. Then, Judge, the fact of two judges being required in the court ofcon-
mon pleas, No. 2, and the liability of one being detailed to quarter session
business, leaving but one judge in No. 2, is a serious inconvenience to the
public? . .

A. It necessarily stops that court. I would say, in regard to the business,
that T bave no doubt there will be more that six judges required bere. it
we were to have a wave of business come in like there was in 1873, if every
judge were in good health and ab'e to work, we would be swamped.

Mr. Curistie.  The fact that one judge was incaP"Cit“te“ in the cou.rt‘ of
common pleas, No 2, does not that throw additional labor on the remainiog
judges in the quarter gessions court?

A. Yes, sir.

Q. To what extent? {

A. Our court has September term three months, and the March ter0 ot
three months, which happeus to be a little the heaviest, balf of the W?r:’e
the June term is usually light, and ordinarily changing around & J“tfo
would take three months out of every eighteen, but we, only baving
judges, have to be detailed alternately ; it takes one judge three mou th
of every twelve, in addition to that it takes from our court beg‘m?mgc:;n
the first of September, it takes six months of solid work h'oldmg.hlew
every day out of what we call our court year; it is physically. lmp;:tlion o0
hold court the whole year through without some rest, and, in 84! They
that, one of the worst things is our badly-ventilated court-rooms. 1
are too small, and in the winter time, when we cannot ' Thatis the
thrown open, it is physically impossible to get them ventilated:
cause of my sickness. - i or.

Mr. Clmisrv. At any of the times when you say you vmlt'ed E,lswﬂh?clil p
Judge Kirkpatrick, did you have any conversation .wwh l;lﬂ“
appeared he had forgotten that he was or had been a judge forgotten Of

A. There was one in which I could not tell whe!;he?- he had h:‘;gv b
pretended to have forgotten it. It was in the beginniog Ofa:dlv tell. He
I bave seen ran very much for the Detter; I could not hnbee;l sick
seems to me at that time like people T have seen who have with & kind of
fever, raving, and just as they were getting well w?ked ug as [ have seed
a doubt as to who they were, what had been occurring, an
a half awake boy or man. .

Q. On any of these occasions, did be count up his

A. T don’t think he did. T think I did once.

Q. At his request ?

wealth with you!
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A. No, sir; it was rather at my own instance.

Q. Who gave vou the date from which to enumerate ?

A. Oh, I could hardly tell; I knew pretty well what his property was,
and the valuation of it, and its situation, and he knew that ; I could hardly
tell you.

Q. Was that enumeration made at that time for the purpose of driving
away any hullucination that he had concerning his condition, or probable
future condition ?

A. Well, it was to convince him that he was wrong with regard to the
amount of his wealth.

Q. What was his hallucination on that point ?

A. Well, there was a time when he was at his worst, that he thought he
was likely to come to poverty; he was disposed to under-estimate his prop-
erty.

Q. After the enumeration of his work had been completed, was he satis-
fied that that was correct ?

A. I can't tell you.

Q. Did he express himself on that subject at all ?

A. Well, I do not now recall about that part particularly.

Q. Do you know what the figures amounted to ?

Objected to.

Senator Bippis. It was not a fact that he was poor?

A. I think not; that is a relative term.

Q. So far as you know ?

A. As I have stated before that my visit three weeks ago there was not
directly or indirectly any indication of hallucinations ——

Mr. Suiras. What was that ?

A. As I stated before,at my visit three weeks ago there was not, directly
or indirectly, any indication of hallucination.

Cross-examination by Mr. Shiras:

Q. T understand you to testify that at your last interview there was a
marked improvement in his physical condition in respect to his having the
Power of speech, and there was entire freedom from any menial hallucina-
tion ?

A. There was nothing to indicate mental hallucination, and he was im-
Proved physically.

Q. At one time his power of articulation was imperfect.

A. Yes.

Q. That has disappeared ?

A. Yes, sir, to a great extent. I really cannot answer that positively,
but I have no recollection of noticing or having any difficulty in hearing
and understanding everything that he said.

Q. At the time when he was in that condition of mind, when you say
You observed some wandering of mind or hallucinations, do you know
that he was undergoing severe medical treatment at that time ?
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A. Iso understand. I upderstood that he was taking heavy doses of
chloral to make him sleep, or some drug.

Q. At the last occasion he sat on the bench here as you testified to, did
you ohserve any distraction of mind, or hallucination,or ‘mental unfitness?

A. None whatever. I think in October last he was in very complete
possession of his mental faculties; while 1 don’t think he was physically
able to undergo long study or investigation of a subject, his grasp of the
subject as presented to him was very good ; he understood it very well

Q. On the occasion of your last visit, Judge, do you know whether there
had been any change in respect to his taking chloral, or medicine of that
nature, I mnean?

A. 1understood that he hadn’t taken any from the time I had be('%ll there
before. I think about the middle of February he ceased to require aoy-
thing to make him sleep.

Q. From whom did you learn abont him sleeping? .

A. I learned it from him. Sometimes, you know, while Judge.K“'k'
patrick was as well as any man in this room, he was disposed W."h'“k :e
did not sleep as well as the rest of us; but I understood from himself be
was sleeping very well.

. He was sitting up in his library, was he,

ﬁ. Yes, sir; andehe came down stairs to the door, and would ha?'e comi
out if T had been willing that he should, but as none of t‘ha family Weuft‘
there, 1 did not, in fact, know whether it was proper for him to come 0
side or not.

Mr. McKesna. You footed his wealth up from
you? i sion is be
A. As I say, I don't think he furnished me the data. My‘““P"ff] -
did put a value on some of his property and on some of it 1did.
not recollect, but I think it was $50,000 or $60,000 that it amoun
rough estimate.

Q. You thought it a very fair estimate?

A. Yes, sir; he was disposed to estimate some

Q. And you say your footings did not remove

A. 1 cannot tell you. ,

Q. Did he express himself as convinced by your figures: ich

A. Not entirely; he said I was estimating his property t00 118%

Q. Well, had you?

A. Ob, I think not; that isa matter of opinion.

Mr. SrIRAs. It was chiefly real estate. was it n?t? han ] ould
A. Yes, sir ; one piece I think he estimated a little moTe

have done. ite and

Mr. McKEnnA. You have stated that in June last J“dgem‘ivngle‘: you
yourself disposed of his cases on the argument list and he re :
of it ; is that correct?

A. Yes, sir; 1 had disposed of—

Judge, at your last visit?

the data be furnished

of it lower than I would.
the hallucinations

-_‘
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Q. Will you explain to the commission why you disposed of his cases
on the argument list if he was able to do it himself?

A. He was sick at that time and his doctor would not let him go out.

Q. Were not a great many new trials granted on those cases?

A. T can't tell you; there were new trials granted on some, on others
there were not.

Representative RoBinsoN. Were these hallucinations about his property
and wealth the only ones you noticed on your virits ?

A. There were times—short times—he had others.

Q. What others had he?

A. I do not know as it should be called hallucination, that would be the
word, he was troubled about some business matters away back, a good
while ago; he thought he had taken advantage of a party, where in fact he
had only taken a fair compensation, and where the circumstance of the
property rising, after fifteen or twenty years, had paid him well.

Q. Do you think the hallucinations were the result of awakening from
the stupor of these drugs. or were they the direct results from—

A. T cannot tell you that; the physicians can give you a much better
opinion in regard to that.

Mr. McKenna. How long did you state you were with him on the last
visit you made to the house ?

A. I cannot tell; it was a short visit.

Q. How long?

A. Fifteen or twenty ‘minutes.

Q. Did you converse with him on ordinary affairs or law affairs ?

A. No,sir; I did not introduce any law questions.

Q. Just commonplace talk ? :

A. Yes, sir. I did introduce a subject, though, that would have been at
the time I speak of, when you asked me about him having believed that he
Was worth less than he was, would have brought that up directly, it was so
directly on the question that he would have indicated any hallucination.

- You say he exhibited a marked improvement on that occasion.

. Yes, sir. -
And did he physieally, also ?

Yes, sir.

- Did he express any desire to return to the bench?

We had no talk in regard to that.

- Did he speak of himself as being a judge at all on that occasion ?

I cannot recollect.

That was the occasion on which he was more reticent than usual ?

- We talked about myself being sick ; I cannot recollect what all it was.
- 1 understood you to say that he was unusually reticent on that occa-

@
=
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- Yes, sir; and quiet.
- You struck none of his hobbies or hallucinations to arouse him at all ?
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A. No, sir.

Senator Bippis. Was his language in monosyllables? did he display 8
lack of interest ?

A. No. Yet for Judge Kirkpatrick, entirely well, he was reticent, but
his expression was far from being in monosyllables. He spoke of Eugene
Sue being the author of the Wandering Jew, and he spoke about reading
Dickens, and about Sam Weller and the old Weller being great characters
in Pickwick, and also of Mr. Robb, his special friend, being sick, and not
having been there for some time.

Q. From your observation, do you think that his mental condition such
as to have qualified him to come over here on the bench even if he had
been physically able ?

A. That day?

Q. Yes, sir. ,

A. Scarcely ; i7 he was to get entirely well in three months from this
time, I would say he ought not to have been out at this time.

Mr. CprisTY. In answer to a question by Mr. Shiras, you spoke ¢
cerning an idea that he had that he did not sleep well, even v.vhen be wss
in good health; do I understand you, in answer t0 that question, to mea?
that he had been off for some time?

A. Oh, no; it was only a peculiarity when
and mentally as any gentleman here, he simp
well as he did. .

Honorable J. W. F. WHITE, a witness called on bebalf of Pet‘“f’“e“'m
tified as follows, in answers to questions propounded by Mr. CP"s"g' otl-

Before being sworn, Judge White stated as follows :'I c!esn'e tde b:' iy
mittee to excuse me from giving testimony here, as I think it woul o
delicate and unpleasant for me to give testimony in_ reference 10
Kirkpatrick. iat-

Sexl:ator Hoop. The committee are of the opinion. while fally ﬂtPPe!"e‘c’:‘:e
ing the delicacy of the witness’ position, that they are powerlesst &e' lso
him from giving testimony. The committee themselves feel that " a’t. e
are placed in a delicate positidn by their appointment, and trus 15 of ba¥-
parties on both sides appreciate the same, but they are very deS‘Wh. having
ing the testimcny of Judge Kirkpatrick’s associates oD Lhevl;’elzl.:e ,;”n“'
heard Judge Ewing’s testimony, they desire to have Judge WhI

Q. What is your position at present ?

A. Iam one of the judges of the court of common
county.

Q. How long have you known Judge Kirkpatrick !

A. I have known him over thirty years.

Q. How long has he been your associate on

A. Over eleven years.

Q. How long has it been since the judge has performe
you as associate judge on this bench ¥

be was well, as well physically
ly thought he didn’t sleep 83

pleas, No- 3 of thie

the bench ?
4 bis duties ¥

e
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A. It was his term to hold the criminal court, commencing the first of
March, 1888, two years ago. He commenced holding the term, but he
broke down and was unable to carry it through,and I had to take the term
and finish it. He has done no effective work, as a judge, since that time.

Q. Since March, 18837

A. Perhapsin April. It was during that term he broke down.

Q. March term, 18837

A. Two years ago. It was sometime during the term; the term runs
from the first of March to the first of June; I think he did not act more
than half of the term, and I took it.

Q. He has been on the bench at times subsequent to that?

A. He was not on the bench during the summer of 1883. I have not
looked at our record at all, because I did not want to give this testimony
here, and did not prepare for it. My own impression is that he was not on
the bench during that spring and summer, but was a little during the fall,
and in January, I think, of last year he tried some cases ; was, perhaps,two
or three weeks in court,and, 1 think, he has not been on the bench since the
early spring of last year, except one day.

Q. State, if you please, on motions for new trials for the last cases that
he tried, what was the result, when the argument was had before yourself
and Judge Ewing, in a large majority of those cases ?

A. New trials were granted in them. If you will allow me to state briefly
what I know, I will do so. I have not seen J udge Kirkpatrick since last
fall. When he broke down during the March term of the criminal court,
in 1883, I saw him wvery frequently in that time until last fall—met him
very frequently, and 1 never considered him mentally capable of holding
court for the last two years. I think all that time there was a giving away
—4 weakening—a gradual impairment of bis mental faculties. The reason
I did not call to see him for the last two months is that 1 live out of the
city, and could only see him in the morning before court, or shortly after
court, He was not an early riser. and I never could see bim before court,
and, therefore, generally called after court, when very frequently he was
asleep, and the physicians had ordered or requested that many persons
should not visit him. Many times I did not go to see him on account of
it. My visits were always unpleasant and painful, although he frequently
talked rational. I did not feel that I could do him any good, and since
last fall I have not called to see him, so that I cannot speak from my own
bersonal knowledge of his mental condition since then; but for the last
two years I have not regarded him as mentally capable of deliberately con-
sidering any question of law, or closely applying his thoughts or mind to
any legal question.

Oross-ezamination by Mr. Shiras:

. Q. I understand you to say that, not expecting, or in all events not wish-
11g, to be called in this inquiry, you have not undertaken to refresh your
recollection by looking at the records of your court; aren’t you mistaken,
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Judge, with respect to Judge Kilpatrick not trying cases regularly as late
as the 25th of March, 1884 ?

A. I say thatin the early spring of 1884 he quit and has not held court
since.

Q. The prothonotary, or rather his clerk, spoke from the records as to
the Judge not having been regularly at his duties since the 25th of March,
1884.

A. That may be; I have not looked at it.

Q. What is the length of the summer vacation usually in your courts?

A. In the neighborhood ot two months we have no jury trials.

Q. And you have not yourself, you say, seen Judge Kirkpatrick since
last fall ?

A. No.

Q. Can you give us the date of your last seeing Judge Kirkpatrick

A. No, I cannot give that date. My own best recollection now isthat
don’t think I was there after September of last fall.

Q. Judge Kirkpatrick was in court, was he not, after September?

A. Not that I know of, not that I recollect.

Q. Weren't you absent in October, when the argument list was heard?

A. 1 was absent. I went away that day. It was only one case that was
argued. i

Q. Did you visit him after that?

A. I think not; if that was in October, I don
that, October.

Q. Isn't it a fact that during the entire spring of 18
patrick tried cases regularly, like any other judge of the court 0
pleas, No.2? . hen 1

A. He was a great deal in court. and for weeks trying cases, wdelsm
thought he was utterly incapable of trying a case Pl‘OPel‘l.Y. and I. tol Ido
so and requested him not to try them, but he seemed unxiom;_-m\:lous.touv
his duty and to work, when I thought he was both mentally and phi;.il\?se;i
incapable of doing so, and advised him not to try any cases, but
him to try and recuperate bis health.

Senator Bippis. During the two mon
do have arguments, do you not?

A. During July and August, we have no regular argul
frequently have court on Saturday to attend to that business;
the whole months of July we come in court every week: b you hed

Mr. CHrisTY. You say during the whole period during Wh;; ied him:
your trials, you were satisfied he was incompetent,aﬂd you so 8d¥!
was that opinion concurred in by the president judge?

A. Well, he can speak for himself. , . e

Mr. McKENNA. Ipdo not desire to ask any question in re]atlon:m'{:s‘:fu
Kirkpatrick’s condition at all, but desire you t0 stat": to the hc other there
here the condition of that court with respect t0 its business, ¥h€
is enough work for three judges or not.

% think I was there after

84 that Judge Kirk-
f common

ths’ vacation that you speak of, O

st, but ¥¢

ment Li
5 for nearly
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A. I do not believe your court is much behind time, but I think Judge
Ewing and I have been called upon to do far more than we ought to have
done. We have to hold one half of the criminal court, ‘March and Sep-
tember terms fall on our judges. For two years Judge Ewing and I have
had to hold these terms. We have endeavored to keep up the business and
have done so.

Senator Hoop. Is there enough business for three judges ?

A. Yes, sir.

Mr. McKenNA. Were you not required, on account of the absence of
Judge Kirkpatrick, to close one of the courts ?

A. I was by myself. Judge Ewing was sick when it was closed.

F. M. MAGEE, a witness called on behalf of the petitioners, who, being
duly sworn, testified as follows in answer to questions by Mr. McKenna:

Q. How long have you been a member of the Allegheny county bar ?

A. Since the fall of 1867.

Q. How long have you enjoyed the acquaintance of J udge Kirkpatrick ?

A. About thirty years, '

Q. Were you pretty intimate with him ?

A. T have been at times.

Q. I wish you would state how often you saw him since his last appear-
ance in court. )

A. T have seen him about four times in the last year since the 25th of
March, the time that the prothonotary testified to here that he left off hold-
ing court regularly.

Q. Where did you see him ?

A. I saw him out driving once ; on Wood street, another time; and I
saw him in Diamond alley the third time—three times that I recollect of.

Q. Did you hold any conversation with him ? '

A. Yes, sir. :

Q. Each time ?

A. Yes, sir.

Q. T wish you would state what the manifestations of intellect were on
those occasions.

A. Well, he didn’t appear to understand what he was talking about ; he
would jump from one subject to another; didn’t appear to have any con-
tinuity of thought the last time I talked to him.

Q. Wheu was the last time ?

A. In the winter last, on Wood street.

Q. He recognized you, did he ?

A. Yes, sir.

Q. How long was the duration of that conversation ? )

A. About five minutes,

Senator Bropis. When was this ?

A. November last, on Wood street.

Mr. McKenna. Can you recall the topics?

3 KIRKPATRICK.
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A. Yes, sir.

Q. State to the commission, please, what they were.

A. Well, one of the topics I would not like to state at all; it referred to
Judge Kirkpatrick's family, and I don’t think it has any busivess in this
inquiry.

Q. It was uttered so incoherently that it exhibited unsoundness of mind?

A. To my mind it did.

Q. Was it the sole subject of conversation, or did you touch upon any
other subject ?

A. We talked upon three or four different subjects: talked about the
election, about the courts, and about other subjects; would go rapidly
from one to another, and did not seem to have any idea two or three mio-
utes afterwards of what he had been talking about at all

Q. What impressed you most of his mental peculiaritiea?

A. I thought it was the result of his paralysis. I had been
frequently is the case with people becoming paralyzed.

Q. In the former conversation, Mr. Magee, did he cxpress any strang?
hallucination, and if so, just state what wassaid?

A. Well, sometimes he talked very funny.

Q. Just explain, now, your idea of the funny talk in ;

A. In the last three or four times I talked to Judge Kirkpatrick,l don’t
think he was mentally sound. I think he was mentally off his base, to 15

told that it

that conversation-

in these various inter”

Q. Cowld you explain to the commission here, )
ted with his normal

views you have had with him, how his condition contras
condition before his present state came on? gl
A. Yes,sir. He was genial, very even-tempered ; met 0n¢ ina “b :
fellow-well-met”’ manner, while last year he seemed to be despondent &1
broken down.
Q. You judge that from his utterances and expressione? ) .
A. From his utterances, expressions, and movements. His Wh'de 5‘:&
eral demeanor, his talk, showed the condition of his mind, and his 00
ments his physical condition.
Q. You noticed the difficulty in his physical condition? lls
A. Yes, sir. ‘Instead of walking along in & level manner, 88 he usoF
did, he ambled along like & man partly broken down.
You say you met him out riding ?
1 did.
. Did you have any conversation with him th
. Yes, sir; he stopped his man in the buggy,
. His servant was with him ?
. Yes, sir.
. Did he talk himself, rationall y? be
. The last time 1 saw’ him was)on Hiland avenue; he "PP“'ed w
more rational than the year before.

en?
and talked.
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Q. When was that ?

A. That was last fall, sir; I think it was the last day he was in court.

Q. Did you ever see him at his house ? .

A. 1 didn't; it was painful for me to talk to him there ; be invited me
there, but I didn’t go out to see him.

Q. Then it was his mental condition which made you reluctant to visit
him ?

A. Yes, sir. When Judge Kirkpatrick was at himself he was always
pleasant, and it was a pleasure to visit him.

Q. Did you notice him the last days of his holding court here, anything
about his infirmity then ?

A. I'saw him for a week or ten days in New York, after he had ceased
to hold court—no, it was in the spring of 1883, and at that time he ap-
Peared to be very despondent and broken down; that was two years ago
this spring.

Q. Was that preceding the fall sickness which J udge Ewing testified to
here ?

A. Preceding it, sir.

Q. From your observations of him and conversations extending over the
past year, Mr. Magee, could you give an opinion as to his capacity or fit-
ness for holding court ?

A. I don’t think he ought to hold court, that it would create a great
deal of dissatisfaction among members of the bar and suitors to have him
sit upon the bench in the condition he has been in for the last year or six
months.

Q. From his appearance, do you think he is likely to recover soon and
go on the bench ?

A. I do not believe he will recover, but that is a qunestion for the physi-
cians, :

Q. As a practicing lawyer, Mr. Magee, could you give an opinion as to
the necessity for the accumulation of business here in the court of com-
mon pleas, No. 2, requiring the presence of another judge ?

A. Well, another judge could be worked ten months in the year if they
attended to their business.

Q. Public necessity requires it ?

A. I don’t know, if they would work a little harder two judges might
get along,

Q- Don’t you think two judges ought to do the work ?

A. No, sir; but I think two judges might do the work if they worked
the way judges used to do.

Oross-examination by Mr. Shiras:
Q. I understand You to speak of having seen Judge Kirkpatrick on four
occasions that you enumerate ?
A. On four occasions that I remember of.
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Q. Did you try any cases before him during the last year he was on the
bench ?

A. No, sir.

Q. The four cases that you remember of, one was on Wood street and the
other on Diamond alley, and then you have mentioned the time that you
met him when he was out with his servant riding.

A. He was out at my house on Hiland avenue that afternoon that I
speak of.

When was that?

. The early part of November or the latter part of October.

. This last fall?

. Yes, sir.

. You say you haven’t seen him since?

. Yes, sir; twice since.

Where?

. One day on Wood street, I think, just after the election, shortly after
the time when I saw him out riding, once after that.

Q. So that your recollection is that that last time you 8aw him W
about the middle of November? )

A. It may have been and may have been later. I willst
the last two times I saw him was in the month of November.

Q. These occasions were all of them on the street !

A. Yes, sir.

Mr. McKENNA. Two years ago, when you met him in New York,do
know whether he had suspended court or no? .

A. I don’t think he was trying cases regularly at of about thst time; lh;e
was very weak physically and very despondent. I was stopping 8t 1
same hotel in New York, and saw him every day while he was there.

C. C. TAYLOR, a witness called on behalf of the petitioners, b0, be:f
first duly sworn, testified as follows in answer to interrogatories by ¢

PCEOPOPO

a5 then

ate this: I think

you

Christy :
Q. Mr. Taylor, you are a member of the Pittsburgh bar?
A. Tam.
Q. For how long have you been such ?
A. Since 1861.
Q. How long have you known Judge Kirkpatrick ?
A. Since 1859. leas, No. 8, on Of about
Q. Were you present in the court of common P! m,as c;n ;he pench for

the month of October, 1884, when Judge Kirkpatrick ™ about
the argument of a case? I believe it was the bond case, I am not 8U¢
that.

A. T was, I believe.

Q. Did you hear any member of th
opinion or refuse to proceed with the argume
his condition ?

Objected to.

on express 41

e bar on that occasi
ot of the case

on account of
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A. T heard Mr. Shiras refuse to argue the case, but [ did not hear him
say it was on account of Judge Kirkpatrick being on the bench.

Q. Did any of the other members of the bar refuse to proceed with the
argument ?

A. I don’t know. There was a good deal of talk back and forward, but
the case was not argued while I was there. I think Mr. Watson was con-
cerned in the case, but he had gone out.

Q. Was it not the fact, Mr. Taylor, on that occasion that the argument
was really postponed on account of his mental condition?

A. That I don’t know.

Q. Was not that opinion expressed at the time by the members of the
bar for not proceeding ?

A. Not to my knowledge. I heard Mr. Shiras say that he declined to
argue the case, and J udge Kirkpatrick made the remark that he had better
argue the case because he might be able to convince the Court that the
master, Mr. McClung, was right in the case ; that is all the remark that I
remember of being made.

Q. Mr. Taylor, from your knowledge of the Judge at that time, what is
your opinion as to his condition?

A. Mr. Christy, I have not seen J udge Kirkpatrick but twice since
before the holidays, in 1883; on that occasion, and once I saw him in
Diamond alley, and I don’t think that I would be competent to form an
opinion. The time I saw him, both those times, I don’t think he was fit to
try cases, or to perform Jjudicial functions at that time. I had not seen
him ; T never was at his house, and have not seen him but twice since 1883.

Q. And his conduct on those two occasions, you do not think he was fit
to perform the duties of a judge?

A. At that time I did not.

Q. At the time You saw him on the bench or met him on Diamond alley,
was that afterwards ?

A. No, sir; that was before. I think it was early in the fall or in the
summer, he was sitting in a buggy, and T went across the street and shook
hands with him,

Q- At that time what was his condition?

A. At that time I don't think he was either physically or mentally
strong,

Q. Will you state how his conduct differed at that time from his usual
conduct ?

A, Well, he seemed to be weak. both physically and mentally.

Q. It was a decided departure from his ordinary normal condition ?

A. He was not in his normal condition at all.

Senator Bmpis. You have attended court and you have been practicing
at these courts ?

A. Yes, sir; I have. ' )

Q. He has not been on the bench for what length of time ?
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A. Well, I was in the house myself for pine weeks. For some time iu
January until after Judge Kirkpatrick left, until some time in March, and
when I came back Judge Kilpatrick had been off the bench, and he has not
been there but on the one occasion I spoke of.

C. A. Roes,a witness called on behalf of the petitioners,who.being first
duly sworn, testified as follows, in answer to questions by Mr. Christy :

. What is your business?

. I am a student.

. In whose office?

. My father’s office—C. W. Robb.

A student in law office ?

. Yes, sir.

What age are you?

. I am twenty-two.

Do you know His Honor, Judge Kirkpatrick ?
. Yes, sir.

. How long have you known him ?

. Well, that I would not be able to state correctly.
ever since I was a very small boy.

Q. Have you seen him of late?

A. Yes, sir.

Q. Frequently ?

A. Frequently.

Q. In the last six months, how often have you geen him—tha
how frequently ? . wenty-

A. Well, I suppose, in the last six months I have seen him from' Y
five to thirty times, as near a8 I could judge; I cannot 8ay exactly:

Q. That is, in the course of every two weeks or ten (i'ays?

A. Yes, sir; I did not make any regular periodical visits there

Q. But about that, on the average !

A. Yes, sir.

Q. When did you last see him ?

A. I saw the Judge about one week ago. .

Q. When you first began your visits to Judge Kirkpatrick,
condition, physically and mentally, so far as you know !

A. Well, when I first began my visits—— N

Q. That is, I mean within the last six months. . ken

A. Well, I never made it my business to call there until be (;?:btt:dlvv
sick ; when I went to see him after he was taken sick.h.e W”v_“"l matte -
very sick, so far as I understand ; I am not an expert In medics

Q. Did you see him every time you called ?

A. Almost every time; yes, sir. i

Q. You say he zvas ver; sick. He was confined to his bed ?

A. Not to my certain recollection.

Q. What was his mental condition ?

I have known bim

POPOPOPLPOPO
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A. His mental condition at first—when I first went to see him after. he
was first taken sick, after he was unquestionably an invalid—was, un-
doubtedly, very bad.

Q. How long did that very bad condition continue?

A. Well, that I couldn’t state.

Q. When did you notice any improvement on him ?

A. To my certain knowledge, I noticed an improvement, and then I no-
ticed a sort of what I considered a partial relapse, and then I noticed an
improvement.

Q. When did that partial relapse occur ?

A. Well, T suppose that would occur maybe two months ago, as near as
I can estimate.

Q. Then you think he has improved since that ?

A. I think he has undoubtedly improved.

Q. What was his condition the last time you saw him ?

A. His condition the last time I saw him, physically he was undoubtedly
better, mentally he was not worse, if anything, better.

Q. No worse —

A. According to my judgment, I mean.

Q. No worse than when ?

A. No worse than——

Q. Than he had been ordinarily ? .

A. Than he had been ordinarily; thatis, than on my visits preceding that
time, R

Q. Yon are a law student ?

A. Yes, sir.

Q. And it is to be hoped some day you will be a lawyer ?

A. T hope so myself.

Q. From your knowledge of the bar and the business of the courts, what
i8 your opinion as to the ability of Judge Kirkpatrick at present to hold
court ?

A. At present the whole court—-—

Q. Yes, sir, :

A. Well, T don't think at the present time Judge Kirkpatrick is compe-
tent to hold court, although 1 do not feel that I am experienced enough

Q. I am merely asking your opinion ; taking everything into considera-
tion, on the visits you made to the Judge, you say he was very sick, and
his mind was in a bad condition. Did he have any hallucinations of any
kind ?, . .

A. None that I know of.

Q. None that you know of ?

A. When I first went to see J udge Kirkpatrick, he would frequently tell
me he was troubled, he felt troubled, but he never told me what about. I
assisted in nursing him at night when he first took sick, with the colored
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nurse, George Wilkinson, and I can say unquestionably that he lately is
better both mentally and physically.
Q. Has he recovered completely in his speech, or was there an impedi-
ment in it ? :
A. At first there was.
Q. He talked incoherently ?
A. Yes, sir.
Q. Was there a time when he was not able to talk at all, or talked inco-
herently from paralysis ?
. Not to my certain knowledge he has not.
. During that time, he has had partial paralysis, bas he not !
. Yes, sir; had a partial paralysis of his right arm.
. How was his hearing during this time?
It was normal, so far as I know.
His speech is perfect, did you say?
. Recently.
No; at any time during these six months?
. His speech in the beginning was far worse than it has been lately
. Is his speech perfect now ?
. It is not perfect; I noticed an improvement i
say by perfect, is to say that he does not speak as

PO POPOPOPLO P

n it. What I meanto
perfectly a8 before he

_took sick.

Q. To what do you attribute that failure !

A. Well, I have no idea, not the slightest. © the

Q. How is that failure manifested ! by an apparent want of the use ? e
organs of articulation, and want of the use of the tongue, or what 18
difficulty ?

A. Well, I could hardly answer that question; I am not
Oceasionally when I asked him a question he would answer me,
me very rationally and intelligently, although he did not seem t'0
posed to talk at times, but whenever I asked a question he alvays

8 physlcmn
and answer
be dis-
gave 8

very sensible answer; that is, recently. g— talks-
Q. What was his disposition at the last time you saw hi®
tive or otherwise ? .
A. Well, not notably either way.
’ v Y three occasions that you ha®®

tions

. Isn't it a fact upon the last two or
b v terrogatories and ques

visited him that he only talked in answer to in
propounded to him?

A. Only?

Q. Yes,sir. -

A. No, sir; he has not.

Q. Wasn’t that principally the convers
pounded to him ? .

A. Yes, sir; principally, it was; though once of twice
spoke to me withcut asking a question; one time he ask

i T0°
ation when questions were P

I remember ¢
me how O¥
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father was, and another time he asked me a question which I have forgot-
ten.

Q. Then, generaliy, it was only in answer to questions ?

A. Yes, sir.

Q. He and your father had been personal friends for a long time?

A. Yes, sir; I believe they have.

Cross-examination by Mr. Shiras :

Q. At the time you assisted in nursing him, at the time you spoke of his
apparently having mental trouble, he was taking very strong medicine at
the time ?

A. Yes, sir; I believe he was.

Q. These recent visits you spoke of were of short duration, short visits?

A. Yes, sir; short visits.

Q. Did he seem stronger than he had been ?

A. He seemed stronger not only to me but to the rest of his family, that
i8, 1o his sisters, because when I saw him he was eating his supper there.

Q. Down stairs ?

A. Yes, sir; they were all at the supper table, and while T was sitting
there talking to the family, he made a remark that he was done, and he
would leave ; he reached his hand back on his neck to untie his bib—an oil-
cloth bib he had on—and his sister, Mrs. Caruthers, made a remark that he

" seemed to be very much stropger than he had been for a long time.

Q. He is able to go up and down stairs ?

A. Yes, sir.

Q. That was about a week ago?

A. About a week ago.

Q. When you last saw him he was at the supper table ?

A. Yes, sir.

Mr. McKEnNa. Do you know whether Judge Kirkpatrick writes any
letters ?

A. No, sir; I do not.

Q. Do you know whether he does any writing at all ?

A. I do not, at all.

JouN J. MITcHELL, & witness called on behalf of the petitioners, who, being
first duly sworn, testified as follows in answer to interrogatories by Mr.
McKenna :

Q. Mr. Mitchell, how long have you known Judge Kirkpatrick ?

A. Since about 1849, I think.

Q- You have practiced at the same bar with hir?

A. Yes, sir,

Q. You signed this petition with other members of the bar asking for
this investigation ?

4. T did, sir.

Q- You can state to the commission here when you last saw Judge
Kirkpatrick.



42 Hon. JorN M. KIRKPATRICK. [No. 14,

A. I think the last time I saw Judge Kirkpatrick was in the month of
October, 1884. I saw him twice afterwards, on two separate days. The
first day I saw him he was in the quarter sessions; 1 think Judge White
was on the bench, Judge Kirkpatrick came in for a few moments and took
a seat on the bench and then left. A number of the members of the bar
went over and shook hands with him, I among others,and I expressed my
gratification at seeing him able to be out again.

Q. Did you have any conversation with him on that occasion?

A. It was very brief. He stated that he was allowed to be out that day,
and he was going—had to go now.

Q. Descrihe to the commission here his physical condition and appear-
ance so far as you can. .

A. Well, from the reports I had heard about Judge Kirkpatrick, his ap-
pearance was better than I expected to see, and I so stated to him.

Q. How was his appearance, as contrasted with it, before his illness called
him off the bench?

A. It was the appearance of a broken-down man, physically.

Q. How did his mental vigor strike you?

A. I did not have much of an opportunity of ascertaining that from the
conversation I had with him. He was shaking hands with members of the
bar; several others came up and shook hands with him; he seemed sad.

Q. Sad?

A. Yes,sir.

Representative Ropinson. Was that his normal condition?

A. No, sir; it never was while he was well.

Mr. McKenna. Describe his temperament. )

A. His temperament was genial, pleasant, happy and J'O‘:'(’“'

Q. Tt was a very notable change from his normal condition?

A. Yes, sir. )

. When did you see him before that event

3. I hadn’t se)en him before that since the early months of the year 1884
—a short time before I heard that he was sick. . o of

Q. You can state what, if anything, you noticed of his condition ©
health, in mind or body, at that time.

A. T didn’t pay any particular attention to it.

Q. You had no cases to try before him ?

A. No, sir. I saw him again after that time.
day——

Q. You mean after October ? "

A. No, sir; I think it was in the month of October, at b eh
hall leading into this building. 1 happened to come’ ?ut o S epove bee
office, and Judge Kirkpatrick had just com .
There was s carriage waiting for him at the door, and he 8
me. On the first occasion, he stated to me that at one fm "
pect that he would ever be able to be out 8gain; that was of

1 saw him again the 2
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casion, and on this occasion, when I met him at the door leading into the
hall of this building, he stated that he had been up in court on the bench,
at the request of Judge Ewing. That was the only remark he made to
me. He seemed, that day, to be despondent, and not at all like his former
self. Several other parties came uround and shook hands with him. That
was the last time that I ever saw Judge Kirkpatrick.

Q. He has never been, to your knowledge, on duty as a judge since ?

A. No, sir.

Q. Or about the court-house ?

A. No, sir.

Q. Was the change on the second occasion very marked, or merely trivial,
with his normal condition of mind?

A. Well, it was certainly. The Judge seemed to be despondent, he was
not of that happy, genial turn that he was always before.

Q. Could you give an opinion from your opportunities of seeing him
then, contrasting that with his former condition, whether he was fit for duty
on the bench ?

A. No, sir; I would not like to express an opinion on those brief inter-
views. The man might be sick and weak.

Q. I mean at the time you speak of.

A. I spoke of those two occasions, and I would not like to say from all
the opportunities I had of observation, I would not like to express myself
positively on that subject.

Q. In signing this petition, with other members of the bar, 3ou can state
if you acted upon information of your own or other reliable information in
reference to the condition of Judge Kirkpatrick in body and mind.

A. My attention had been called to the condition of Judge Kirkpatrick
by members of the bar and people outside; it was a subject of common con-
versation,

Q. Was that among members of the bar?

A. Yes, sir; and also from items that I saw in the newspapers.

Q. You can state, Mr. Mitchell, as a practicing lawyer, whether the busi-
Dess of the common pleas, No. 2, here is sufficient to require the constant
attendance of three judges, that with the quarter sessions included.

A. T am not able to say that, sir.

Q. You can give your opinion.

A. T have seen it in this county when there was only one judge in the
court of common pleas, with two associates, and Judge Grear held the dis-
trict court alone until he had an associate appointed, Judge Williams.

Senator Bippis. Has it not greatly changed since then ?

A. Yes,sir; I suppose we have greatly increased in population and also
in law suits.

Mr. Carisry, (to the commission.) Even at the risk of being thought
impertinent, I desire to call the attention of this commission to a matter
of fact. Ihold in my hand the return of the sergeant-at-arms of an attempt
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to make a personal ser: ice upon and notification of the appointment of this
commission on Judge Kirkpatrick to the effect that he was not able to see
or make known the contents of this petition to him. T therefore suggest
that this commission see him, and if it is not possible for the whole com-
mission to see him, that they designate one of their number to make him
a visit and report to the balance of the commission. I make this sugges-
tion the request of a number of the petitioners, at the same time hoping
that the commission will not deem it impertinent.

Mr. Suiras, (to the commission.) I feel that one remark would not be out
of place 10 the effect that it would not be very improper for your Honors
to defer acting on the suggestion made by Mr. Christy until you have heard
the testimzny of the Judge’s physicians before you. There may be & very
good reason why Judge Kirkpatrick is not sitting beside us, aiding us with
his counsel in & matter of such importance to him. He is a great d.eﬁl
better than he has been, but whether be can be submitted to the intervie¥
proposed is a question for his physician, and it is a matter of which we cat-
not speak. N

Senator Hoop. As a matter of fact, hes he any knowledge of this inquiry”

Mr. Smiras.  Yes, sir; he had knowledge of it, but we have never thought
it proper to consult with him on the subject. His physician advised that
he should not be seen by any officer coming With & process; but of the fict
of the inquiry, I think he is aware. That communication was madeto hlll"l‘
by his physician, and the committee will probably bave the benefit of hig
physician’s statement on this topic when he is on the stand. or

Representatives Faunce. The commission have not taken that .mat;e
into consideration: that as a matter of fact it did not know what might
done or whether he would be before us.

Adjourned to meet April 22, at 9.30, A. M.

—

ittee
And now, to wit, Wednesday, April 22, at 10 o'clock, 4. M., comm!

met pursuant to adjournment.
Present, Senators Biddle and Hood, Representat
and Robinson. . Clung,
C. F. McKenna and B. F. Christy, Esqs., and Messrs. Shiras, Me
Brown, and Marshall, of counsel, and witnesses. -
) s ' . nquiry
Senator Hoop. The committee are now ready o proceed with the 114
Are counsel for the petitioners present?
Mr. McKenNA. My colleagueis not ye
few minutes ; and, while waiting on him, I wish
wish to say that we are not here for the purpose aring, 88
against Judge Kirkpatrick or anybody, but for'the purpose (::]seccondiﬁ“;
far as possible, a fair investigation of his physical and mer:nedic al gentle
and, with that purpose in view, will call as witnesses thr?lel o
men of character and repute in their profession; and Wi

ives Faunce, Sponsler:

t in the room, but will be here in 8
to make 2 statement.

of prosecuting 8 8%
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this morning to designate these three gentlemen : Dr. Hutchinson, who
has been connected with Dixmont for seven or eight years, and has made
a special study of the treatment of the insane; Dr. C. C. Wylie, who, for a
long period, was the acting superintendent of Dixmont Insane Hospital; and
Dr. Samuel Ayres, a physician of this city who has served some years in the
hospitals for the insane and devoted much study to their treatment, be
designated by this committee as a committee of physicians to visit Judge
Kirkpatrick at his home and make report in connection with their and
other expert testimony to he given here this afternoon.

Mr. Smrras. I don’t know that we have any objections to make to the
suggestion except in one particular, viz : Although these gentlemen are
called as witnesses, and are very respectable gentlemen in their profession,
whether it would be the proper thing for them to go under the designation
of this committee, or at the request of anybody, to see Judge Kirkpatrick,
and subject him to such an examination. I would suggest, in respect to
that, that inasmuch that the physicians who have been attending, and are
attending, on Judge Kirkpatrick, and who are gentlemen of standing in
their profession, have been called as witnesses to be examined, whether it
should not be first«ascertained from them whether such an examination
could be made without detrimental effect on their patient. I would sug-
gest this matter for the consideration of the committee, and of the physi-
cians in charge ; if the patient have no objection to the visit of these physi-
cians, three in number, then we have none.

Mr. Faunce. Does counsel wish the committee to designate these gentle-
men to make this examination and testify in connection with the attending
physicians 7 .

Mr. McKENNA. Of course it would be in connection with them. My idea
is that the committee would name these physicians—-

Senator Brppis, Might it not be well to see the family physician first ?

Mr. McKEnNa. They will not be here until two o’clock.

Senator Hoop. The committee would hardly like to take the responsi-
bility of appointing these physicians to make the examination. They
would like to have them sent, if possible ; perhaps it would be better to hear -
the family physician first.

Mr. Sarras, They can see him ani he will give them the history and the
Symptoms in the case, and maybe visit the Judge with them. If the family
Physician has no objection to their visit we have none.

Senator Hoop. Perhaps these gentlemen could hear the testimony of
the family physician, and speak from that.

Mr. McKEnna. They would then be speaking from a hypothetical case,
and physical examination is always the better plan.

Senator Hoop. I would suggest that these gentlemen call upon Doctor
.Herron, and get the symptoms of the case from him, and visit the J udge,
if he will permit them., I would suggest that they do this.

Mr. McKgnna., They will do so at once.
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D. D. BRUCE, a witness called upon the behalf of petitioners, testifies &9
ollows :
Mr. Bruce, how long have you been a member of the Pittsburgh har?
. Since 1846 or '47T.
. You are well acquainted with Judge Kirkpatrick ?
. Yes, sir; very well acquainted with him.
. During all of that period?
. Well, he is a younger man than I am, and came to the bar afterwards.

Q. Mr. Bruce, did you see Judge Kirkpatrick during the last day he wes
holding court, in March a year ago—jury trial? )

A. I saw him at that time Mr. Watson refers to, as I saw it reported ib
the press,in Mr. Watson’s testimony. The case was conducted by Mr.
Watson and myself, representing the defendants, and Mr. Carpenter the
plaintiff.

. That was in October last ?
I don’t remember ; I think it was last March.
. Was it a jury trial or argument list ? ]
. It was a jury trial; I think it was in March, or in the sprng:
Would you know whether he held court after thae!
. 1 don’t think I saw him on the bench gince that time.
Did you visit him occasionally at his house !
. No, sir; never saw him in his house.
. Did you see him since that time ?
. T think I only saw him once, and that was at dus
in Shadyside.
. He had called at your house?

3. No, sir; it was al{out dusk, and I was gitting on the porch and :::1;
buggy stop at my gate. 1 went down, supposing it was somebodzv'.‘"’ N
to see me. It was Judge Kirkpatrick in & buggy,with a n?’an drl\klintl{lim ’
When he saw me, he says: * My God, Bruce, is that you?” 1%
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k, at my residence

. .ried about
was glad to see him out, and while we talked, he complained M:,d,c:elﬂ,alives
his hand. He said he was going out to see John M. Kenvedy:

not at bomé:

above me a little on the road. I told him Mr. Kennedy was od to €0
and he remained and talked some fifteen minutes, and then turn
home. That was about the last time I saw him.

. Can you fix that date?

. Indeed, I can't.

Was it after March ?

Yes, sir.

Was it in the summer?

. It was in warm weather.

Was there a man in the buggy with him?

. Yes, sir; a man driving him—a man he called Joho:

. Just describe his condition.

1 dido'
. Well, when he spoke he said, * My God, B

ruce, i8 that §' ou!

POPOPOPOPL

iy
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know that you lived on the hill.” I had formerly lived on the lower side
of the road. I thought it queer that he made that remark and kunew that I
lived on the hill. But, after thinking about it, I thought that he might
know by an incident that occurred with Fred Magee ; he conducted him-
self rationally while there.

Q. How long did you converse with him at that time ?

A. I suppose about ten minutes.

Q. What was his physical condition ?

A. Well, it was dusky, and I noticed that his hand was marked as if they
had been putting silver on it; while there, he complained and cried about
the condition of his hand.

Q. Was it his right hand ?

A. T couldn’t say; I don’t remember about that exactly, and as to his
manner, of course we all know Kirk’s manner, but the committee don’t;
and as to that I would say he was a little more Kirk than usual—a little
more ecstatic.

Q. Did you ever see him afterwards ?

A. Never saw him afterwards.

Q. What impression did that make upon you?

A. The impression that he was not in as good health as he formerly had
been. ’

Q. Does that apply to his mental health, too ?

A. He was fretted and worried about his hand, and the paralysis of his
arm, thinking that he was going to break down.

Q. Was there anything peculiar in his conduct during the trial that you
speak of in March, 1884—a marked change in the Judge's deportment or
capacity ?

A. Well, Judge Kirkpatrick, as long as I have known him on the bench,
bas not had, in my opinion as a lawyer, the power to fix his judgment upon
a legal question without great difficulty ; he would vacillate, and if a law-
Jer of some ability made an argument hefore him they carried him along;
and another one of equal ability would carry him a little the other way the
Dext time; we knew at the time this case was tried that he had been sick
for a year, and was, at times, perhaps not quite as strong as he had been
before; he certainly decided properly in that case, for he non-suited the
other side.

Q. What was his condition on the occasion of that trial?—was his physical
condition such as to indicate him to be in a fit condition of health for the
tigcharge of the duties as judge?

A. Well, that is a very hard thing to answer.

Q Well, as to his prevailing condition of worriment, and fretfulness
about hig paralysis in March, a year ago, did, or did it not, make an im-
Pression upon You as to his fitness to discharge the duties of a judge?

A. Well, from the way he cried and talked to me, I thought his disease
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bad had a serious effect upon him. That was the evening be was at my
house. I have not seen him since.

Q. You can state whether the absence of the Judge has, or has not, seri-
ously inconvenienced the public in the trapsaction of business in that
court?

A. Well, for two or three years back, business has been very well ipin
that court; we could get a case tried in two or three months.

Q. Would the absence of the Judge seriously inconvenience the business

of that court?
A. It would be a detriment of about one third.

Oross-examination by Mr. Shiras:

Q. You have stated, Mr. Bruce, 1 believe,
your house with Judge Kirkpatrick was rational 7

A. Yes, sir.

Q. You have also stated that on the occasi
was no evidence of impairinent or aberration o

A. Nothing more than that T saw he was more
erally was.

Mr. Bruce. I desire to state to the members o
partner signed the petition in my name. I dén
not signed the petition to the Legislature myself,

at the final conversation at

on of the trial in court there

f his mind ?
vacillating than he ger-

{ this committee that B
% object to that. I hn\je
and would not in this

case.
James H. REED, a witness called on behalf of the petitioners, being duly

sworn, testified as follows :
Are you a member of the Pittsburgh bar?

Q.
A. Yes, sir.
Q. For how long?
A. About ten years.
Q. How long have you known Judge Kirkpatrick?
A. I suppose about fifteen years. -
Q. You have had some experience in the trial of cases before him
A. Yes, sir. . 5
Q. Whe’n was the last time you appeared before him i the trial of8 0:::0
A. The last jury case on trial before Judge Kirkpatrick w88 gomé
in March, 1884. wion?
Q. From your observation at that time, what was his mental conil:';l‘: :

s been some time befbfe;
he ordinary rules of evidence:

A. Well, I think not so active as it ha
competent t0 sit a8 judge ins

time he had difficulty in comprehending t
Q. Did you consider him, at that time,

case?

A. He got through with that case all right. - sl 0

Q. At that time did you consider him competent t0 git inatr

A. Well, sir, I think he was bardly competent-

Q. Did you see him subsequent to that time?

fmse?
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A. I'saw him some time in October, one of the days he was in court, I
don’t remember which it was.

Q. Did you have any conversation with him on that occcasion?

A. Yes, sir.

Q. From your conversation, would you say that he was competent to act
as judge?

A. I don’t think that day he was competent to act as judge.

Q. Was that the day of the argument of the case that has been referred
to in evidence as the Pittsburgh boad case?

A. I don’t remember whether it was that or not; it was near that time.

Q. You conversed with him on that case ?

A. He conversed and I listened.

Q. Mr. Reed, was his conversation in the court-room on that occasion
such as a sane man would have used in occupying his position ?

4. A sane man might have used the same conversation, but not talked
80 low; his ideas did not secm to come as quickly as before ; he talked very
much as I have heard him talk before that.

Q. Have you seen him since that day?

A. No,sir.

Cross-exzamination by Major Brown:

Q. What case was that you tried last before Judge Kirkpatrick?

A. T don’t know the plaintifi’s name, Schooly adwministrators, the suit
Wwas on a book-account.

Q. Did you see anything wrong of his consideration of that case?

A. Well, he seemed to have great difficulty in comprehending the or-
dinary rules of evidence, as to book of entry.

Q. You don’t mean to say anything was wrong with the mental abilities
of the Judge at that time?

A. Well, as I told you, he didn’t seem to comprehend the simplest rules
that day.
- This was an appeal from the justice of the case ?
. Yes, sir.
. How much was involved ?
- About two hundred dollars.
- What was the date of that trial ?
- I don’t remember it. My impression is, it was in February or March.
- Do you know that he tried the Douglass will case the last case but
tWo that he tried a short time previous to that ?

A. I don't remember whether he tried it or not; you was in the case.

Q- You remember that case occupied eight days, contained numerous
rulings, and went to the Supreme Court ?

A. I remember it occupied a long time.

Q- Don’t you remember that it was the last case but two that he tried ?

A. No, sir; I don’t remember.

4 KIRKPATRICK.

OpPOPLHEPO
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Q. Did you see him in court after the time of the trial of the case that
you have stated ?

A. I can say that I saw him in October.

Q. On what occasion ?

A. One time when he was on the bench during argament list.

Q. Did you see him in court on the occasion of the argument in the
city bond case?

A. No, sir ; I was not at home.

Q. Did you see anything at that time, or hear anything in conversation,
that led you to believe his mind was impaired at that time?

A. T can’t repeat the conversation, but I was speaking with Mr. Cos, 8
member of the present Legislature, and I remarked that “Judge Kirkpat-
rick was but a shadow of his former self, and that he was attempting to
exercise his old affability, and could not do it.”

Q. Was your judgment based upon the declaration of Mr. Cos that the
Judge was but a shadow of his former self?

A. No,sir; I can't remember the conversation ex
ment was based on the impression made npon me at that ti

Q. Can you remember a single fact or circumstance on W
your judgment that the Judge’s mind was impaired !

A. No, sir, I could hardly say that I1do; my judgment was
the impression made on me at the time. -

Q. You cannot remembera single fact on which you based your opinion

A. As I tell you, it was on the conversation and the impression made o0
me at the time.

Q. Have you a good memory, Mr. Reed?

A. Yes,sir. ould

Q. Anything said or done by Judge Kirkpatrick on the bench, you ¥
have remembered it ?

A. Anything important I would remember.

Q. Have you geen him since?

A. No, sir. Jess

Q. Don’t you remember that the business of the court of common Pe&%
No. 2. is as well forward as it ought to be?

A. Yes,sir. My cases are railroad cases,
and are sometimes bothered by the cases coming on t00 §00l{~ No.gvie

Q. Did you ever have any difficulty in getting & case tried in NO-
you wished to?

A. Yes, sir; one case in particular.
by Judge Ewing, when I was out of town, and it has 0o

Q. Don't you know plenty of cases have been tried ¥
later than September ? '

A. No, sir; I do not.

Q. Have any cases been tried in No. 2 that were brou
tember ?

actly, but my judg:
me.
hich you base

based upon

and we are for the defendants

It was contintl

ght later thsl Sep-

E—
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. I don’t know that; the record will show it.
. Don’t many cases lay for five years, not handled right ?
. Yes, sir; it might.
. Is that the only case you had trouble in bringing to trial ?
. [ understand that the court is from four to five months back.
. Do you say that from an examination of the list?
. Yes, sir.
. Well, would that be strange for that court to be back four or five
months ?

A. That I can’t say.

Q. Was it not much more back two years ago, until Judges Kirkpatrick
and Ewing brought it up?

A. That I can’t remember.

Q. Did not Judges Ewing and Kirkpatrick bring the list up to where it
is, and has it not been dropping back since he went off the bench ?

A. I think so.

Q. Judges White and Ewing have been sick, too,and this sickness would
have the same effect on the list ?

A. Yes, sir.

Q. A rather unfortunate circumstance.

OPOPL O

W. S. PIER, witness called on behalf of the petitioners, being duly sworn,
testified as follows :

Q. You are a member of the Pittsburgh bar ?

A. Yes, sir.

Q. For how long ?

A. About five years.

Q. Are you acquainted with Judge Kirkpatrick ?

A. Yes, sir.

Q. For how long ?

A. About that time. Personally acquainted with him.
Q. Have you seen him recently ?

A. T bave not seen him since last fall.

Q. Just tell under what circumstances you saw him,
A. The timeT refer to is the time the case known as the bond case was

up for argument in his court.

Q, You were one of the counsel in that case ?

A. Yes, sir.

Q. From your knowledge and observation of him at that time, what
would you say as to his mental condition ?

A. Well, I thought at that time that he was not fit and ought not to have
sat in the cage.

M?l‘- McKENNA. The amount involved in that case was large, was it
not

A. Yes, sir; the amount was very large; it concerned the refunding of
six million dollars of city bonds.
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Q. You heard the testimony of Mr. Watson on that subject?
A. Yo, sir; I did not.

Q. You read it, then?

A. Yes, sir.

. Well, Mr. Pier, just explain to the committee what took place when
that case was called for argument in the court-room.

A. Mr. Watson was in the court-room at the time the case was called for
argument ; we were all there for that purpose. Mr. Watson very suddenly
withdrew, saying he would not argue the case with Judge Kirkpatrick on
the bench.

Q. You were associated with Mr. Watson in the case?

A. Yes, sir.

Q. Did you observe the condition of Judge Kirkpatrick on that occasion!
You have stated that, I believe.

A. Yes, sir.

(. Did you have any talk with the Judge that morning ?

A. I shook hands with him after the court had adjourned ; yes,

that I talked with him.
Cross-examination by Mojor Brown:

Q. Did you observe the physical condition of
time?

A. I merely observed while he was in court.

Q. Will you please tell us any fact or circumstance O
your judgment that he was not fit to sit in that case? )

A. The conversation at that time was a circumstance that led me VverY
much to have that opinion. I was led, in the first place, to that opinict
from the public report and from my own knowledge that he had not sat ll]ﬂ
court because he was physically disabled for a period of several ponths
prior to that time; and, also, from the fact of his being sick,and dunﬂgt:.
summer visiting him personally at his house ; and in that court that mf)l’ns
ing his actions and his remarks fully confirmed that opinion- The acltlo 5
that I refer to are that he appeared to be laboring under con.s:den‘:b ‘;:ed
citement when I didn’t see any occasion for a judge to be excited ; e e
some remark or expression indicating that he had already maded!}P 0
mind on the case, and that counsel would find it 8 difficult procee ing
make him change his opinion of the master’s report.

Q. Didn't heitate thsl:t he bad read the report and had heard an nfi“me"t
in the same case of two days’ duration some eight months previous: "

A. He stated that he had heard the argument at the time that yoll:i: mim{
Major Brown, some eight months before. I don't know whether gpapers:
was in question then or not; he said he read the report from the neweP
but the full report was not published at the time of r

Q. Did you, as a member of the bar, or anybody ,question
ness at the hearing of the previous argument?

o

I believe

Judge Kirkpatrick at that

1 which you base

the argument.
his men!

tal fit:
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A. No, sir; T believe not.

Q. Didn’t he just state that he had read the master’s report and you
would have difficulty in changing his mind?

A. I don’t think that was the remark that he made.

Q. Well, the substance of it?

A. No, sir; I don’t think it was; I think he said he had read the report
in the newspapers, but there was nothing but a resumé of the report pub-
lished in the newspapers.

Q. Don’t you know that Mr. Shiras and the other counsel agreed to
have no argument at that time, that this was a matter of great public in-
terest, and that there was great anxiety to get it into the supreme court,
to be heard in November, this being in October?

4. Tknow there was some misunderstanding among counsel upon the
question of submitting without argument and taking it up upon their ex-
ceptions to master’s report, and it was over the misunderstanding that this
argument was finally fixed by Judge Ewing.

Q. Did Mr. Watson communicate to any of the counsel on the other side
of the case any objection to hearing the case before Judge Kirkpatrick?

A. He did to us.

Q. Did Mr. Watson publically communicate to counsel on the other side,
or to any other person in the court-room other than vourself, his objection
to arguing the case before Judge Kirkpatrick?

A. We all knew it ; the counsel on our side knew it.

Q. Was any such suggestion made to any person except yourself at that
time, within your knowledge ?

A. T am not certain who protested against Judge Kirkpatrick’s sitting ;
I'know it was a subject of consultation among counsel.

Q. Was that communicated, either publicly or privately, to anybody out-
side of yourself?

A. I could not say positively——

Q. The court, J udges Ewing and Kirkpatrick, decided against you in the
hearing on the preliminary injunction ?

A Yes, sir.

Q. Did you make up your mind for that reason that Judge Kirkpatrick
Was not fit to sit on the cases?

A. No, not from the knowledge that Judge Kirkpatrick had been opposed
to us ; but we came to the conclusion that he was not fit to sit in the case,
because of his physical and mental condition.

Q. Didn’t counsel in that case, when Judges Ewing and White were on
the bench, ask and procure an adjournment until Judge Kirkpatrick could
sit 7

A. T don’t recollect that any adjournment was asked by counsel. except
at the hearing of the argument on the preliminary injunction, wken Mr.
Shirag suggested that we would like to have a full bench.

Q. Did not Mr. Shiras, of counsel in that case with Mr. Watson and
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yourself, publicly request and obtain from the court an adjournment in
order that Judge Kirkpatrick’s presence could be obtained on the bench?

A. I don’ recollect that Judge Kirkpatrick’s name was mentioned in the
request for an adjournment.

Q. Was it not a fact that there were two judges sitting, and a postpone-
ment was asked until Judge Kirkpatrick was on the bench ?

A. I know that Mr. Shiras asked for a full bench—

Q. Is it not your recollection that the postponement Was asked in order
to procure the attendance of Judge Kirkpatrick ?

A. I know that Mr. Shiras asked for a full bench ; I don’t remember
whether Judge Kirkpatrick was on or off the bench—

Q. You recollect the fact that Judge Kirkpatrick was off the bench, and

that two judges were sitting?

A. 1 can’t rememberthat; I rememberthatJudge Ewing wasonthe bench; '
I don't recollect whether it was Judge White or Judge Kirkpatrick that
was not sitting.

Re-direct ezamination by Mr. McKenna: )

Q. Major Brown has asked you, in cross—examination,ﬂb"“_t the "“m?‘
geven or eight months prior to this. argument, when Judge Kll‘kpﬂmc“;
condition was unchallenged ; can you state, as an officer of t.he court a:. i
a member of the bar, what the general opinion was at that time as to 18
fitness to sit in this case?

Objected to by Mr. BRowN.

Mr. McKenna. The question is clearly competent ; th
out by the other side in cross-examination.

Senator Hoon. The question will be admitted.

Mr. SHiras. Our exception to the admission 0
noted.

Senator Hoop. Yes, sir; it is noted. per of the

Mr. Pier. I can answer that question in this way : that 8 DU e.a0
members of the bar expressed an opinion on that subjfct at that i i o
the opinion that was then expressed was from all parties the same:
only say what the general opinion of the bar was in that way.

Q. What was that general opinion ?

A. Well, the opinion that was express
matter was that Judge Kirkpatrick was no i

Q. And that owing to his mental impairmen nat

A. That is the ungerstanding I would have of it. I don’t ric;ilﬁ;w
anything of that kind was said specifically, put I know that agno" i osit
of attorneys expressed an opinion at that time that be Wa8
upon the case.

Q. You had known of his affliction ?

A. Yes, sir.

Q. That was his first appearan

A. Yes, sir.

at fact was drawd

f the question will be

ed at that time in reference to the

¢ fit to sit in the case.

ce on the bench since March !

| o
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Re-cross-examination by Mojor Brown:

Q. Was not that opinion expressed only by counsel on your side of the
case ?

A. No, sir: I heard a great many attorneys express such an opinion.

Q. Be good enough to tell us who.

A. 1 recollect beside counsel in the case—I recollect one attorney whom
I heard express such an opinion, he is now in the room before me, and per-
haps that is what recalls the circumstance to my mind ; it is Mr. O'Brien.

Q. What did he say to you ?

A. He expressed an opinion that Judge Kirkpatrick was not fit to sit in
the case.

Q. Was it because he was a very sick man?

A. T don’t think so.

Q. Was it because he was physically weak ?

A. Tsuppose the reason was because his mind was unsound.

Q. Will you be kind epough to tell us what any one member of the bar
said ? :

A. I could not tell you the exact words.

M. A. WoopwaRD, a witness called in behalf of the petitioners, being’
duly sworn, testified as follows:
- You are a member of the Pittsburgh bar ?
A. Yes, sir.
Q. For how long?
A. About twenty-four years.
Q. Are you acquainted with Judge Kirkpatrick ?
A
Q
A

o

. I am, sir.

- For how long?

. Ever since I have been at the bar.

Q. Have you tried cases before him ?

A. T have tried numbers of cases before him.

Q. When did you last see Judge Kirkpatrick, and where ?

- I saw Judge Kirkpatrick the latter part of last summer; at that time
I know he had been sick some time, and I think it was down on Diamond
street ; he had beer driven over; he had not been out for a long time; I
8aw and spoke to him there; he was in a buggy and had been driven over.

Q. From your observation of him. and the conversation you had with
him, what is your opinion as to his condition, physically and mentally ?

A. Well, at that time he appeared to me to be very much prostrated,
both mentally and physically ; he had his senses, he was not insane, or
anything of that kind, but his mind was very weak, and very much pros-
trated, in my judgment. I signed this petition simply in connection with
information I had received from persons who had visited him during his
long-continued sickness. :

Q. Just there, will you be kind enough to tell us from whom you re-
ceived this information ?

b
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A. Well, from Mr. Robb——

Q. C. W. Robb?

A. Yes,sir; and I think Mr. Shiras, Mr. McClung, and othera. Ihad the
impression then that he was not likely to recover from his affliction, and 88
I saw bim there he bore all the evidence of it; whether he would recover
or not I could not tell.

Q. At the time you saw him, was he physically and mentally capable of
performing the duties of judge?

A. Oh, no, sir; he would not be mentally and physically capable of it
at that time.

Q. You had not seen him before ?

A. No, sir.

Cross-examination by Mr. Shiras :

Q. You saw him but once?

A. Once, for about ten minutes.

Q. You signed this petition from information received !
A. Principally so, and from what I saw.

R. B. PARKINSON, a witness being called for the petitioners,
sworn, testified as follows :

Q. How long have you been practicing as a mem
county bar?

A. Twenty-five years. . ) hole of

Q. You have known His Honor, Judge Kirkpatrick, during the ¥
that period ?

A. Well, about since 1858,

Q. Did you see him in the last of March when he was on the
all?

A. No, sir; I did not.

Q. When did you see him last ?

A. I can't say; 1 bave no distinct recollection
time in 1883.

Q. Well, you can state what his condi
and mentally ? .

A. The last time I recollect of seeing him and .ha.Vl
with him was in November, 1888; it was in the crimina '
being held in the Welsh church, which is now torn dowD;
come on the bench temporarily to relieve om b
that Judge Kirkpatrick was physically very weak ; the °°;"g;:°u p and
only been opened and he complained bitterly of the vold 8D ep bil
put on his overcoat and walked forward and bffckward tt‘)‘ b seemed.
warm. He was quite pale and geemed to be physically we;: ‘case on triah
I thought, to have some trouble in getting command of ttoe " along
He didn’t seemed to grasp it exactly, but at Jast seemed 0 &
right.

being duly

ber of the Allegheny

bench at

of seeing him since some

tion was at that time, physically

ng anything to do
| court which w88
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Senator Bipprs.  What date was this ?

A. That was in November, 1883.

Q. How did that deportment compare with his former conduct ?

A. There was a great change; hefore he spoke to everybody on the
street, and was affable.

Q. You had noticed a remarked departure from his normal condition on
that occasion ?

. Yes, sir.

. Did you have any talk with him on that occasion ?

. Nothing more than what occurred in the course of the trial.

. Had you any more cases before him at that time ?

. No, sir; 1 had a case before the civil court——

. Did you notice any impairment, physically or mentally,at that time ?
. Well, I noticed that he was not a well man and came over from his
home to try the case; it was a fixed case.

Q. Do you remember him to have been seriously sick ?

A. Well, T don’t know ; he was worse in November than in October.

Q. Did you ever see him afterwards to talk to him?

A. No, sir; I don'’t recollect secing him afterwards.

Q. You can give your opinion to the committee of his confused manner
of deportment on the occasion you refer to in the criminal court, held in
the Welsh church, as to whether he was, at that time, in a fit condition for
a trial of a case ?

A. Well, he was, at that time, to my notion, a man who ought to have
been at home, and whose chief object in life would have been to take care
of his health, perhaps for the balance of his life.

O PO >& b

Oross-ezxamination by Mr. Brown :

Q. You thought then he was a sick man ?

A. Yes, sir; a very sick man.

Q. And that it would be wise for him to rest and not to perform the
labors incident to holding court ?

A. Yes, sir.

Q. Was not that time a little later than that you speak of? didn’t he
commence the December sessions and hold court until Judge White took
his place in March, 1884 ?

A. It may have been later than the September term ; I am not sure about
that. : .
Q. Did you see Judge Kirkpatrick on the civil side of the court?

A. 1 don't know, Major, whether he sat in No. 2 or not; my business
wasin No. 1. I had no occasion to go into No. 2.

Q. You didn’t see him on the bench atter that ?

A. No, sir.

After some consultation between the members of the committee and
counsel as to time and place of hearing any arguments that might be made
in the case, the committee adjourned to meet at two, P. M.
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And now, to wit: Wednesday, April 22, A. D. 1885, at two o'clock,P.
M., commission met pursuant to last adjournment.

Present, Senators Biddis and Hood, Representatives Faunce, Sponsler,
and Robinson; C. F. McKenna and B. C. Christy, Esqs., of counsel for
petitioners, and Messrs. Shiras, McClung, Brown, and Marshall, of counsel
for respondents and witnesses.

Dr. H. A. HUTCHINSON, a Witness called on behalf of petitioners, who,
being first duly sworn, testifies as follows, in answer to questions by r.
McKenna: .

Q. You are the present superintendent of the Western Pennsylvanis
‘Hospital for the Insane at Dixmont, are you?

A. Yes, sir. .

Q. How long have you been connected with that institution as assistant
physician and superintendent? .

A. I have been connected with the Dixmont Hospital  little over siX
years.

Q. Had you any prior experience in the treatment of the insane!

A. No, sir.

Q. That was your first school ?

A. Yes, sir.

Q. You served there as assistant physician under Dr. Reed?

A. Yes, sir.

Q. You can state to the commission bere if you we
Judge Kirkpatrick before his recent affliction?

A. Yes, sir. I knew Judge Kirkpatrick; met hi
met him at the hospital, and I have met him in court. b Dr. Her

Q. You can state if you called this morning in company .Wlth 'ﬂ:him’
ron, his family physician, at his residence, and held an inte: view ®! . hati

A. Yes,sir. I went to see Judge Kirkpatrick with Dr. Herron, 80
an interview with the Judge.

Q. You can state, from the history of the case'that
you, as well as your inspection of Judge Kirkpatrick a0
your opinion in regard to his capacity for the discharge ©
judge at present? L. s 1 heis

A. I talked with the Judge and saw him. Iam m.chned to tl&;:ﬁ b
unable at present to act as judge, or perform the duties otj lnshore s 8-

Q. You can state, Doctor, and describe to the commission here: o bis

re acquainted with

m down at Dixmont;

Dr. Herron 8%
d bis condition:
f the duties of

T

pearance and manner, and the changes that geemed to bave ot

deportment since you formerly saw him. His genenl
A. He looked to me like a very much broken-down man. I asked bi®

health is very poor. He seemed feeble, and he looks weak.

. el Old
to walk for me, and he walked with & tottering movement 1;:(9 :anh’:l“
man—a very decrepit man—and he is not inclined to talk v hi o y
what he does say is not altogether what he would say W;wr
I think. He cannot express himself intelligently altogether:
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Senator Biopis. Is his talk incoherent and disconnected in any way ?

A. He didn’t talk enough with me for me to see that, but I asked him
if he slept. He said, no, he didn't sleep at all, and the doctor tells me
that he slept soundly every night, from eight o'clock in the evening until
seven or eight o’clock in the morning.

Mr. McKENNA. I wish you would define to the commission here what
form of malady he suffers from.

A. [ think that the Judge is suffering from peretic dementia — loss of
mind. He seems to be suffering from that; he seems to have lost his mind.

Q. From the history of the case given to you by his attending physician,
could you express any opinion as to the chances of ultimate recovery ?

A. T think, taking into consideration the Judge's age, his very poor
general health, the long standing of this present condition, the chances are
that he may never get much better.

Q. You can state if, at the institution you have charge of, you have any
batienls with similar traits undergoing treatment.

A. Yes, sir. I have cases under my care down at the hospital exactly
like Judge Kirkpatrick’s.

Q. Is this state of mind accompanied with any evidence of physical dis-
ability, such as paralysis ?

A. Yes, sir; he has paralysis of the right side.

Senator Biopis. To what does that seem to extend ?

A. Tt seems to extend to his fingers; when he walks his arms go that
way, [describing,] and when he walks he throws his feet out.

Q. It extends also to the lower limbs ?

A. Yes, sir; extends to his foot and the leg.

Mr. McKExNA. You can state to the commission his deportment as to
conversation, that is, his geniality before his aflliction, and how it contrasted
with his deportment to-day.

A. When I have met him at Dixmont, he was always affable and exceed-
ingly pleasant, remarkably good talker; this morning he would not say
anything unless I asked him a direct question, and, as I told you, I asked
him if he slept, and he said he did not sleep at all ; I asked him over again
in the course of the con versation, and he seemed to be irritated, and he said,
1o, he didn’t sleep at all.

Q. He only talked, then, in answer to questions ?

A. Yes, sir.

Q. Did he know you this morning, Doctor ?

A. Noj; he did not show to me any evidence of recognizing me at all.

Q- You have met him on other occasions than on his visits to the institu-
tion?

A. I bave met him cn the street, and in the court here.

Q. He recognized you on those former occasions ?
A. Yes, sir. .
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Cross-examination by Mr. Shiras:

Q. I noticed that your answer was quite a guarded one when you stated
that, in consideration of his age and a continuance of his disability, and
from what you saw of him this morning, that the chances were that he may
not recover; are we to understand that you give the opinion that there isno
chance at all of Judge Kirkpatrick’s recovery?

A. I think, Mr. Shiras, I might; I might state quite freely, that [ donot
think he get well at all.

Q. How long has it been since you saw the Judge before ?

A. I have never seen him until this morning for pretty nearly three
years.

Q. How long was your interview with him this morning, Dactor!

A. 1 suppose about fifteen minutus.

Q. Did you make a thorough physical examination of him?

A. No, sir; not a very thorough one, no. sir.

Q. Did you make a diagnosis of his condition fo
feeling his pulse, ete.? )

A. I felt his pulse, examined bis skin, looked at him carefully .whlle{
was with him, got him to walk to we, and asked him a few questionsi
didn’t care to annoy him very much, so I didn’t say very much t0 Inm:

Q. Doctor, from your observation of bim this morning, and from your
experience in other cases, are you willing to say that a man affected 8
Judge Kirkpatrick appeared to be this morning may not recover ! .

A. T always hope, in every case, that such patients will get well; but ™
experience has been such that it is very difficult to cure those cases.a;oé"
think, the Judge is just like cases I have seen in the asylum, and they

et well.
¢ Q. Therefore, your inference, or conclusion, is drawn from the 085‘1?5'::;
you have observed in the asylut; and, Doctor, is it not & fa-ct—-an;ld s it
you will not take offense at this question, because none is mtendt w;l"
not a fact that men given over to die by the faculty very often 8 T=

A. Yes, sir.

Q. Doctor, suppose the fact we e hand
months ago &nahrl)g to articulate; had been unable to raise dhl:h;’:e
from his side, and been unable to walk across the room al:, that bis
could only sleep by the aid of artificial sedatives; suppose, ﬂoné it be
condition physically was what you saw it to be this mcfrnmﬂ, “_m roving.
slept without the aid of medicines, and that his appetite ¥aS ‘hil; abilits
together with, as I stated, his natural sleep had returned to hf“::m et i
to stand and walk, although in the way as you have stated§' ’u ot argie
provement, say within two months, would you, of would yo y '
from that favorably, or otherwise, as to the chances of recovery 1 afl

A. I don’t think that the improvemen
the general result.

r yourself in the way of

re that Judge Kirkpatrick #33 two

t in those particulars wo
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Q. Then a man can get better, to all appearances, in such important par-
ticulars as those I have enumerated, and yet not be any better ?

A. He would be better as far as those symptoms were concerned ; but he
manifests a great indifference, and that indifference, I understand, remains
and has been continuous ; and while he may walk a little better,from his
improved health, I don’t think it would argue that be would recover.

Q. As to the return of natural sleep, and the natural functions of the
stomach, in the way of assimilation of food and return of appetite —are
they not very important factors, looking to a recovery from disease ?

A. Yes,sir.

Q. Isit not a fact that mental trouble, diseases from weakness of the
brain and nervous depression, are apt to improve on physical recuperation,
in respect to appetite and slumber ?

A. Those cases, Mr. Shiras, seemed to sleep pretty well for days, then
they become wakeful, and then those disagreeable symptoms return again.

Q. That is, you have seen cases in whicb, after a partial recovery, there
were relapses ? '

A. Yes, sir.

Q. You don'’t say,. however, as I understand you, Doctor, that under a
partial recovery of that kind that it would be infallibly followed, necessa-
rily, with a relapse ?

A. No, sir.

Q. Is your opinion formed this morning, an opinion which you believed
would not be added to or changed, that is, as to his mental condition, by
further and longer opportunities of observing actually Judge Kirkpatrick’s
case ?

A. I dow’t think it would ; no, sir.

Q. Then your opinion, as I understand it better, Doctor, is that on a
man who, upon seeing the Judge for the first time in three years, in an in-
terview of fifteen minutes, in which you did not have an opportunity of a
very careful examination, you think you would not be to add to it by any
amount of subsequent or additionsl experience or opportunities of obser-
vations ?

A. I think that the longer I would converse with him, the more I would
8ee of him, the more convinced I would be that his case was an unfavor-
able one,

Q. Then, if I understand you, that having seen him for a limited period
You are abie to say that your opinion is that the longer you would see him
and the more advantages and opportunities you might have to study his
case, you would not understand it otherwise or different from what you do
upon your observation alread y made.

A. Yes, sir.

Mr. McKenNa. You had a very full history of the symptoms of Judge
Kirkpatrick’s case from his family physician, had you not?

A. Yes,sir; he gave me quite a detailed statement of his case.
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Q. Is it a fact, Doctor, that the impairment of Judge Kirkpatrick's mind
is accompanied with paralysis, and the fact that he is over fifty yearsof
age any factor in the opinion of experts to exclude the possibility or prob-
ability of his recovery ?

A. I think that all is unfavorable to the Judge's recovery.

Q. The accompaniment with paralysis, or symptoms of paralysis, you
say, increases the probability of its permanency?

A. Yes, sir.

Q. Such a case now, as has been made out from the history of the case
furnished you by the physicians, and from your observation, you ca state
to the commission what—according to your books, and your experience—
what length of time an existence of such disease would make it come un-
der the denomination of a chronic case. o

A. There is a great diversity of opinion among medical experts 10 10-
sanity as to what constitutes a chronic case. I have always regarded 8
case as chronic when it has existed for six months or longer.

Representative ROBINSON. Is this paralysis marked and well defined?

A. Yes, sir.

Q. On which side?

A. On tke right side. L

Q. Where paralysis occurs, is not that presumptive evidence that it 18
mental impairment on the opposite gide of the brain?

A. Yes, sir. .

Q. Would you judge, from the paralytic condition of Judge Kirkpat
that there was some lesion of the brain ?

A. Yes, sir. ' .

Representative SPUNSLER. Were his answers monosyllabic,
give you full answers to the questions?

A. Yes and ne.

Q. He answered you yes and nof

rick,

or did be

A. Yes, sir. heavy !
Q. Did he seem to be distressed in mind, and despondent—heaty”
A. Yes, sir; remarkably so. acute 6tages of

Mr. McKEenna. Had he got beyond what jou call the
the malady ?

A. Yes, sir; I would consider his case 8 chronic one.

Q. Define what you mean by that fally.

A. T think it is chronic from long existen
ment very well ; it yields, in some respects,
mains the same. His mind is impaired, and has been. e follow 8

Senator Bioprs.  Would an improvement, mentally, “‘f"es;‘my
physical improvement in his condition in a case of this kind

A. Not necessarily ; no, sir.

Mr. Smras. You stated that where there
you would infer from that that there may be,

ce; it does not yield !Qtre::
but the genersl condition

. t
- on oneside thY
was paralysis on . some

or that there bas been;
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lesion of the brain, some affection of the mental organs; suppose that that
paralysis disappeared, and there was a return of physical strength and the
power of codrdination manifested, does not that point to the fact that there
has been no lesion of the brain—that recovery ? :

A. No, sir. :

Q. You think it does not ?

A. No, sir.

GeORGE RATZKA,a witness called on behalf of the petitioners, who, being
first duly sworn, testified as follows to questions propounded by B. C.
Christy, Esq.:

Q. Mr. Ratzka, where do you reside ?

- On Ohio street, Allegheny.

. What is your business ?

A barber, sir.

Do you know Judge Kirkpatrick ?

Yes, sir.

Have you seen him frequently of late ?

I have seen him last time in the fall.

What fall ?

Last fall.

Where did you see him ?

I seen him in the place that I work.

Do you remember the date ?

. No, sir,

- Have you known the Judge for some time?
- I'have known him for three years,

- What was his condition, physically, at the time he was in your place
that you referred to?

A. He was broken down in health.

Q. Wkat was his mental condition—ss to his mind—do you know ?

A. He was very weak-minded. He didn’t recognize me at first. I had
been away from here a year, and then I seen him, and the first time he
didn’t recognize me, but after I talked awhile he seemed to remember me.

Q. He was just in your place to be shaved, was he?

A. Yes, sir.

ProroPOLrOrOrOPOp

Oross-ezamination by M~ Marshall:

Q. Who do you work for?
A. Mr. Hughes.

A. M. Watson, Esq., a witness called on behalf of plaintiffs, who, being
duly sworn, testified as follows to questions of B. C. Christy, Esq.

Q. You are a member of the Pittsburgh bar, I believe ?

A. Yes, sir.

Q. For how long?

A. For thirty-five years.
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Q. Are you acquainted with Judge Kirkpatrick ?

A. I have been acquainted with Judge Kirkpatrick for a long time.

Q. Do you know for how long ?

A. From the time he came to Pittsburgh to read law with Judge Shalor—
shortly afterwards.

Q. You have been comparatively intimate with him all those years!

A. T was intimate with him sometimes, and sometimes not intimate with
him ; just as people are intimate. I have known him very well, though, all
the time. 1 was on very cordial terms with Judge Kirkpatrick up to his
last trouble.

Q. Mr. Watson, when did you see Judge Kirkpatrick last?

A. The last time I saw him I was not speaking to him. He was riding
in his buggy from the suspension bridge coming towards Pittsburgb, and
I was going to my train, about five o'clock in the evening; that was late last
fall. I saw him, I think, in June last at his own house, and I sa¥% him, 1
think, the first time he came to court in October last, in the court-room
one day. Those are the only times that I have seen him since he left the
bench early in the spring.

Q. Did you converse with him on any of these occasions?

A. I talked to him in his own house.

Q. From the conversation you had wi
and from what you know concerning him on those sever
would you say as to his physical and mental condition?

A. He was very much changed from what he has been years efore that
very much broken down, and not at all like himself.

Q. Would you say that he was or was not fit to per
judge? o oally Be

A. Oh,not at that time; at any of the times I spoke to him;physically
would not be fit, if nothing else.

Q. Was he fit, mentally ?

A. Well, there was something about him that show
in his appearance at all those times, and I noticed in
year before he left the bench that there was somethin
that he would get excited and go off half-cocked.

Q. Different from what he had been before ! - of thoughti

A. He couldn’t follow anything; couldn’t. follow up s line 0 hing
would go off at half-cock as it he were trying to get 2 bold of :Zth and
and couldn’t; he was entirely changed a year before be left the bench
I think his rulings showed that, too.

Cross-ezamination by D. M. Brown :
Q. Upon the trial of what case did you come to

th him and from his ApPesTACe:
4l occasions, what

form the duties of

od a mental 100se0es®
Judge Kirkpstric!i [
g Wrong with bims

that conelusion !
r of one c85€ a8

A. I could not tell you any particular case; I remember 0% © kB
. : rpatric
winter a year ago. I didn’t try any cases before J;dsg;;;n l::e other

year or more before he left the beneh; I brought ™
court; I didn’t want to go in there.
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Q. What suits do you speak of?

A. Of course, it was very hard to particularize. I will give you one
instance. There was a case Mr. Bruce was trying in his court one fore-
noon; I don’t mind who was on the other side -maybe it was yourself.
There was a question as to the admissibility of the testimony of a wit-
ness, and it was debated I think about half of the forenoon; Mr. Bruce
was there reading his authorities, and under the authorities it was a plain
case that the testimony ought to be admitted. I thought there was no
doubtof it. I happened to know that much from the beginning, and Judge
Kirkpatrick was listening to the argument ; I saw Mr. Bruce was trying to
show him how the authorities were; he didn’t seem to me to comprehend
one side or the other the whole time, and the adjournment came on. Mr.
Bruce, it seems, was a little vexed about it,and I made the remark to
him, “ He will admit your evidence when the court meets again,” and so it
wasg ——

Q. When was that ?

4. I could not tell you; Iam nota book-keeper——

Q. Was it ten years ago?

A. It was last winter a year ago.

Q. The winter of 1583 or 1884 ?

A. The winter of 1884, I think. I thought at the time—

Q. Did you see him on the bench as late as March, 158847

A. Idon't know that myself. I think he was. You might know that
Youself,

Q. Noj; I want your recollection.

A. Oh, well, I couldn’t tell you. I know he was on the bench sometime
in the spring of 1884.

Q. Was he not a very ready and prompt man to transact business?—
didn’t he dispatch business with marked facility ?

A. Yes,sir. Sometimes I thought he done it with too much facility.

Q. You have complained that sometimes he didn’t listen to you very
long and other times too long.

A. No,sir. 1 don't expect the judges of any of the courts to listen to
y objections very long. I had my mind made up and my authority, and
it their rulings are adverse I take a bill.

Q. Your objections are not exclusively, then, against Judge Kirkpatrick
on that subject ?

A. Tam speaking about Judge Kirkpatrick now. I don’ propose to go
over the whole judicial family.

Q. Are your objections exclusively to Judge Kirkpatrick, or do the
Same objections apply to the other judges?

A. I am not classing Judge Kirkpatrick with the other judges at all.

Q. I thought you were ?

A. You were mistaken.

5 KiRRPATRICK.
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Q. When is your last recollection of seeing Judge Kirkpatrick trying 8
case !

A. Well, I really could not tell you, for I don't pay much attentionto h
other lawyers’ cases, but I did not try a case before Judge Kirkpatrick for,
I think, a year before he left the bench. I don't think I did. L

Q. You didn’t try a case before him within a year—

A. I don’t think I did. I know it wasa considerable time.

Q. Had you occasion to notice the operation of his mind or his conduct
in the trial of a case within that year during which you tried no cases
within that court ?

A. I was in and out of the court the same as you might go in ond out
of the court and see a case on, O know and hear gomething of one going
on, and see the judge on the bench, and some one might ask you whose
case it Was, and you would not know five minutes after, as we all do.

Q. Can you recollect the trial of any case as late as in the winter of 188
and 1884 before him ? )

A. T could not tell you anything about that.
in the winter or early in the spring.

Q. When did you see him last? .

A. The last time I saw him I dido’t speak to him. The las
spoke to him was in court, in October, the last time he came over—

Q. Uctober of last year?

A. Yes, sir; he was sitting on the bench ; T went up to ghake han
him, and had some conversation with him.

Q. Do you remember the conversation !

A. He spoke of his condition, and appeared .
think that he wasin a bad condition. I said to him, * Judge, just this “:;
don’t you come to court any more; don’t bother yourself any more, bU* i
like the boy—don’t care whetherschool keeps or not.” He thanked me, 80
said he would obey me.

Q. He talked gensible ? .

A. He spoke sensible, but I spoke to him not as I would speak t0 him
ordinarily, but as though I was trying to please bim.

. He had lost that cheerful vivacity he had?
_ There was no vivacity in him; he w8 sick.
. He was down-hearted ?

. Yes, sir.

You saw no trouble with the man ?

Oh, I don’t know ; I didn’t examine him.

1 say you didn’t examine him mentally ?
He didn't appear like he used to be.

Have you seen him since ?

. Not except the time I saw him riding in & b
. Did you speak to him?

A. No; I didn’t speak to him ; he just
way [describing” and he was going that way-

It might bave been late
t time I
da with

by the tones of his voice t0

ggy one day—

CPOoPOPLPOL>L

passed me 88 1 was guing this

A
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Mr. Sairag.  You stated you were discontented with No. 2, with Judge
Kirkpatrick’s rulings of points, and that you brought your cases in No. 1;
bave you any hesitancy to give your objections as to No. 1?

A. Well, Mr. Shiras, you know how that is yourself. Sometimes a judge
takes a lurch on you in a certain class of cases,and you go from that court
to the other one, and then the other one takes a lurch on you ard you go
back again ; you are very often from the frying-pan into the fire.

Doctor James B. HERRON, a witness called on behalf of the petitioner,
who, being first duly sworn, testified as follows, in answer to questions by
Mr. McKenna :

Q. How long have you been the attending physician of Judge Kirkpat-
rick ?

A. By reference to my bhook, to-day, I found that in the month of No-
vember, 1883, I was called in, in consultation with Doctor Rankin, to see
_ Judge Kirkpatrick.

Q. Had you, or did you, treat him for some months previous te that?
. The testimony here is that he was sick—had quite a serious spell before
that.

A. I did treat him before that, but I could not specify now the time.

Q. I think it was the previous summer.

A. Probably it was; I don’t know the time; I couldn’t state the time.

Q. You were called to see J udge Kirkpatrick, by Dr. Rankin, sometime
during the month of November ?

A. Yes, sir. :

Q. He has been under your joint treatment until the present time ?

A. No, sir. How long he was under Doctor Rankin’s care after I saw
him, T cannot specify—the number of days or weeks. The case then fell
into my hands ; at what time I could not state. but the care fell under my
8pecial care after that time; how long I don’t know.

Q. You can't tell how long you and Dr. Rankin jointly were together?

A. I'saw the case with Doctor Rankin in his office. There is where we
bad our consultation. How long he advised with Doctor Rankin after that
Ican't tell. Doctor Rankin is here—

Q. He was first an office patient ?

A. What do you mean—with reference to the first attention prior to that
time ?

Q. No, no; in November.

A. At this time he was an office patient of Doctor Rankin.

Q. How long after that were you called upon to attend upon him at his
house ?

A. Whatever time it was, I attended him at his house. He was at my
office occasionally, but I attended him at his house; I was out a great deal,
and I would call there and see him; I attended him at his house.

Q. Can you give the commission any idea of the regularity of your visits
—how often per week ?
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A. Well, at this time I don’t think my visitations were regular; 1 didot
look over my books; I intended to examine them, but I was very busj,
being kept here yesterday all day, and I had a good deal to do to-day, but
my visitations were regular; it may be that my visits were more regulsr
than need be.

Q. Is he now under your treatment ?

A. He is now under my treatment, at the present time.

Q. Doctor, be good enough to describe his mental and physical condi
tion, commencing with the time of the consultation.

A. At the time of the consultation he was mentally well. He was not
physically well.

Q. What was his ailment ?

A. TFailure on the right side—an apprehension of ps.ralysis—which event:
ually occurred on the right side, involving the right side, tongué, right
arm, and right leg ; at the time I saw him that had not yet oceurred, bub
afterward that did occur; that was his conditon.

Q. About how long afterwards ?

A. Well, I think it was a gradual development—I could not specify th.e
time; it did not come on him that way here the witness gnapped bis
finger, ] at all, it was a slow process.

Q. Did you notice any mental deterioration ?

A. I noticed a large amount of mental distress, that is all

Q. Was that mental distress, as you term it, continued .

A. I think not. 1 saw him to-day and saw him yesterday ; e is reticent,
not disposed to talk ; that has never been his history. )

Q. When did this reticence, which you say is foreign to his history, first
manifest itself in this case? L ol
A. I suppose—well, I could not give you the exact time, it occlll‘h
some time, 1 think, about February, or probably before that, that be ‘l's
not been disposed to talk much. He might talk to 2 friend who W;“w
call in to see him ; day before yesterday, to his brother-in-law, be t,alhk. soﬁ

him considerably, and did not talk to me to-day. Doctor Hutcblp
was there with me to-day.

Q. At times, therefore, he is better than others; mentall Coar

A. I do not know that for some time back there bas been 80§ F¥
ticular or special change in his case.

Q. You may describe to the commissio
tal impairment, or distress, as you term it. ) ot

A. He says very little, and the amount of mental disturbanc® ::::e:o
become apparent. If he talks, it would be more apparent, 35 &
course. o oe?

Q. Is this mental distress, or impairment, developing b¥ reu?:ic;'e.

A. It is very stationary; his condition has been 80 for so

Q. For how long has it been stationary?

A. Since it first occurred. ‘Lhat occurred

y,do you mesn

n here the extent of that men-

after the time that be had

4___;,‘
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the delusions which were spoken of here yesterday. This occurred after-
wards. The delusions antedated this reticent condition that he is in at
the present time.

Q. Are the delusions an insanity or impairment of the mind in what
they call the acute period of the disease?

A. Well, I could hardly specify. The acute trouble, or the acute period
of trouble, is when the paralysis occurred, but on up to this time when
he began to have doubts as to his financial transactions in the past ten
or fifteen years were wrong. I tried to talk to him about the impro-
priety of coming to a conclusion of that kind. “ Property bought ten or
fifteen years ago,” I told him, to-day it was altogether a very different
piece of property, on account of the development of the city.” Those
were the delusions—that he had lost his money, that he had no property,
that he hadn't had property. These were the delusions. These were
the first evidences of impairment—special mental impairment—in his case.
Up to that time, he was out a great deal. He had been in Maryland
some place—Cumberland—and he had been upon the Monongahela river.
He visited bis friends in Allegheny, and was out a great portion of the
time, and he was taken out by his friends. He was at a wedding, the
silver or golden wedding, I don't remember which, of Mr. Gillespie. My
brother took him up there. He seemed to be able to appreciate it. I
was not along——

Q. You have no idea of the date of it?

A. I don’t know the date of it at all. I never expected a thing of
this kind to occur, or I would have been more careful. I didn’t antici-
pate a thing of this kind at all.

Q. These delusions you have mentioned—did they produce on his part
melancholy or sadness ?

A. That was a feature in his case—the distress, fear of coming trouble,
physical trouble.

Q. Has he got beyond that?

A. He seems to be indifferent ; he don’t talk about his case; that is all T
know ahout the man; he don’t talk to me; I may get him to make a re-
8ponse——

Q. Then it is only in reply to questions that he talks?

A. In reply to questions, but he talks to other people.

Q- Do you know, Doctor, whether he writes any or not ?

A. He dictated a note; I know that.

Q. When?

A. Some three or four week ago.

Q. Had he any assistance ?

A. No, sir; he had no assistance; I was not there; I told him to write
& note to Mr. Charles Robb, and he dictated the note.

Q. So you were informed ?

A. 80 I was informed.
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Q. Does this disability caused by paralysis disable him—

A. Yes, sir.

Q. Of his right arm?

A. Yes, sir; but he is better ; vastly better. He walks as well and 88
gracefully as ever Judge Kirkpatrick walked in his life.

Q. Would the extent of that disability of his right hand prevent bis
writing?

A. Tt did prevent his writing. ‘It prevented him from using his kuife
at the table. He uses his knife at the table at the present time, which im-
provement makes me exceedingly hopeful of a remedial improvement,
which will result in an entire removal of the paralysis of his leg and the
straightening out of his hand, and an improvement in his tongue. 1t w8
this kind of a motion, [describing,] a choreic motion ; he could do that,
[describing,] but then his hand flew around as if it wag not under control,
or in his volition, as you understand.

Q. How would you define, medically, the disease that he now suffers
from—have you heard the testimony of Doctor Hutchinson here?

A. T did not; I was not in. .

Q. You held an interview with him to-day?

A. Yes, sir; I took the doctor down with me.

Q. And introduced kim to Judge Kirkpatrick ; to see bim; the—

A. Yes, sir; to see him ; the doctor saw him. -

Q. What would you define the Judge's malady—the disease he is sutler
ing from?

A. Well, I would apprehend cerebral trouble now. I could not locate
on, butso far 8

that; wiser men than I make mistakes about the localizati' -
his paralysis is concerned he has improved largely, and while th? m: mre"
be the father to the thought, I feel that there is hope in the.comm'gbe“. " i;
understand, I do not know positively what the issue of this may B

doubtful. 1 trouble’
Senator Bippis. Have you much bope of recovery from cerebra'"s rst
A. I have hopes, but I do not like his symptoms ; the delusions T2
and this afterwards.
Q. But the paralysis would still effect his brain— i
A.Ido notpknog what part of the brain, whether the nellectisl ¥
or not; he might not manifest s0 much intellectual dxsturban:& on take
present time he is reticent. In other words, g0 in there an “'-onr con-
Judge Kirkpatrick as an object, objectively, you bave to mal.seil)l 2 cOmS*
clusions, it is like prescribing for a child, or gomebody that 18
tose condition. rked
Q. You think that the present physical improve
improvement mentally—a chan e? - cause
A. Tt givesusa ho)pe that re?nedial mansagement maY dfsmg;tetgz cause
any slight mental disturbance to disappear, as it has dissiD®

of his physical want of coiirdination—-physical coprdination:

ment indicates 8 ma
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Q. That is your best view of the case?

A. That is my view of the case.

Representative RoBinsoN. Taking the cases of paralysis over fifty years
of age, what is the percentage in which there is a recurrence of the paraly-
sis ?

A. Well, there are a very great many different kinds of paralysis, as you
are aware.

Q. I mean paralysis such as the Judge is affected with.

A. Well, he might get well and it might occur again.

Q. What is the percentage of the recurrences ?

A. I could not tell you that.

Q. You don’t know that ?

A. I could not tell you that.

Representative SPoNsLER. s the Judge aware of this proceeding ?

A. Yes, sir. I told him ahout it.

Q. If he were to ask you of his position, whether there was a possibility
of his recovering,anticipating this contemplated proceeding, would you give
it,as your opinion to him, that he would recover,and that therefore he had
better defend himself? ’

A. Would I give that opinion?

Q. Yes, sir.

A. I would hesitate, from what I said before.

B. You did not hear Doctor Hutchinson’s examination ; let me ask you,
is there a marked paralysis of the right side?

A. Not marked—it was marked—this is more like paralysis agitans, the
movement that is better——

Q. This paralysis of the arm and the hand is presumptive evidence that
there is some lesion of the opposite hemisphere of the man’s brain; you
cannot take out a man’s brain and examine it; but is not that the infer-
ence ?

A. It might not be that high up. He may have had a nerve coming
through some point thickened, filled up with some thickening matter, which
is the cause of this paralysis. Under the influence of volition he can hold
that arm still, because I told him a few days ago, “ Judge, you can shut
that band ; I want vou to do it,” and hs did shut his hand—his fist—it re-
sponded absolutely to volition in that case.

Q. He has volition to resist that paralysis? ——

A. It moves and he is largely better; that is the hopeful feature in his
case.

Q. You think there is a possibility of his recovery ?

A. There is a hope of his recovery.

Representative RoBinson. In relation to the question I asked you a
moment ago, can you tell me whether it exceeds seventy-five per cent 7

Q. T could not tell you that now. Had he fallen from a railroad car, or
had he had an apoplectic seizure, had he been thrown from a horse, and in



2 Hon. JoEN M. KIRKPATRICK. [No. 14,

his present condition, or under the condition of things I have spoken about
as being present, I would not feel hopeful about him at all.

Mr. McKenNA. In reference to the sleeplessness of Judge Kirkpatrick,
did you hear him reply to Doctor Hutchinson in answer to his question
twice, that he did not sleep at all?

A. Yes,sir; he said that.

Q. Do you know as a matter of fact that he does sleep?

A. He does sleep.

Q. What are his hours ?

A. Well, night before last he retired between eight and nine o'clock, and
got up and got his breakfast between eight and nine, going to bed again st
nine o’clock. He sleeps not under the influence of anesthetics at all i he
takes neither alcohol nor opiates of any kind ; he sleeps quietly at mghf.

Representative Faunce. I understood you to say that he knows of this
proceeding ?

A. Yes, sir. I asked him a day or two before this ; he said, “I am an-
noyed ;" I spoke about this matter, and asked him if be had anything %0
say about this; he didn't communicate anything to me. He asked Mr.
Pollock if he bad seen anything about him in the papers: I don't kno.w
what reply he made; he don’t read the papers, and I thought that ths
matter had left a little element of distress—I might be mistaken ?b‘-‘“t
that—I don’t want to be mistaken in this matter: I know the Pf”“':"" I
occupy here—there seemed to be an element of distress,and he said, 1.3“:
annoyed.” He has often told me he didn’t sleep and be could not walk.t:im
aud again when I knew that he could, and he can walk, and I am s"t';l e
if Doctor Hutchinson had ever seen Judge Kirkpatrick walk, be Wlo;]ou )
perfectly satisfied that Judge Kirkpatrick was a graceful walker, 3 tdloctgo .
he didn’t walk well to-day ; whether he was embarrassed by the nev
or not, I do not know. ) .

Senator Bippis. Did he exhibit any other signs of being affected b ths
consultation?

A. No, sir.

Q. Didn’t talk any more?

A. It was yes or no. ?

Mr. McKexna. Do you know whether he reads the papers pe time of

A. Not now. He did all last summer; particularly abOUt-tli o bt
this suit; I don't know what you call it about the com:t-house. ol
was very much concerned about that syndicate, a0 immese &
money over here—

Q. The bond case? ught

A. The bond case; he was very much excited about that, 8""1 ,In;lt]:’ergw
he was very level-headed about; it I thought it Was = ﬂ;sio pe hesrds
understand ; but, then, I am not a citizen here and ought no
may be. Jately i

Q. Do you know whether his failure to read the papers latey
being forbidden to read them or arising from indiﬂ'erencef

s from hi
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A. I think he is indifferent about it now. He did pick up the paper
which contained a notice of the death of Doctor Bittinger. I said to him,
“Judge, Doctor Bittinger is dead.” He said, “Is he?” and picked up the
paper and read the notice and the statement made with reference to Doctor
Bittinger; he put on his glasses and read it very well, and seemed to ap-
Preciate what he was reading ; I saw that myself, and it seemed to give but
little difficulty.

Q. Did he make any comments ?

A. No, sir; it was so full of eulogy that there was nothing further to say
about it. ’

Representative Sponster. Did he sit in a chair ?

A. He sits in a chair.

Q. Stupidly, as if he was sleeping ?

A. He sits this way, [describing,] and when T ask him to get up he gets
Uup at once, a8 if propelled by a steel spring. His paralysis is better; his
mind, whether it is better, or whether a cure can be accomplished or not,
I could not say, but I think I have the indorsement of the best men to-day
Wwho have made a specialty of brain trouble of this kind.

Cross-examination by Mr. Shiras:

Q. If T understand you, the'long and short of your testimony in this
cage, and your observation of Judge Kirkpatrick’s case in the past, and
his present condition, you are not prepared to say that Judge Kirkpatrick
may not recover ?

A. I am not.

Q. On the contrary, from his recent improved physical health, the dis-
appearance of the paralysis of his right side, the return of his ability to
sleep without the use of narcotics, you are disposed to base a hope of his
recovery ?

A. Yes, sir.

Q. Within what time would you supypose, if Judge Kirkpatrick is to re-
cover, that recovery may be reasonakly expected to manifest itself?

A. Well, it might be tedious, Mr. Shiras; I would not be able to answer
that question—to specify a time. Deposits are removed slowly.

Q. This improvement of his physical condition spoken of has been a
slow one, has it ?

A. A slow one; yes, sir.

Q- And it has all been since about what date—when did you first per-
ceive the improvement ?

A. About February, 1883. I think when I saw him first in November
Was at the consultation with Doctor Rankin ; in November, 1853.

Q. But when did you begin to observe this improvement from this par-
alytic condition ?

4. During the summer months of 1884, until I went up to Canada, which
Wwas the first of October, and then Doctor William Herron took charge of
the case. He was very sanguine about him improving rapidly at that time,
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and since that time a gentleman called to see Doctor Herron ; instead of
coming to me, he went to Doctor William Herron,and Doctor Herron told
him he ought to go to the attending physician at that time; Doctor Herron
thought he was as qualified as he was to give answers, Or anything of that
kind——

Q. Where is Doctor William Herron ?

A. Doctor William Herron is sick.

Q. From your observation, has this condition of Judge Kirkpatrick's
been continued during the present winter ? .

A. Yes, sir; it has. Hels walking etter to-day than for weeks back:
I am not there regularly—sometimes in two or three days, or for four dsy®,
I am not there; he is under medication ; his improvement is marked; it1s
not every person who sees Judge Kirkpatrick; 1 am about the only part
unless it is a relative, or David Pollock, or friends that would come; they
see him.

Q. Has there been any improvement in respect t0 his appetite?

A. Appetite? Hehasa good appetite.

Q. Does he assimilate his food ? .

A. He assimilates his food ; he does not suffer from indigestion-

Q. Take a case of a man of Judge Kirkpatrick’s age, and suppose d re-[
turn of the natural appetite, the taking and assimilation of food. an_d_°
natural sleep, without the aid of narcotics; can you, from such co.nfixtnt?n
of improvement, base any expectation of an improved mental condition It
the future ?

A. Well, T do not know. Many men with impai
digest well and assimilate well, procreate well, get fat. and

Q. Ts that the case where they have once lost the power of sleep. e
the power of assimilating food, or are you speakinyg of cases of {eme
where, to all appearances, the physical powers remain unimpsired !

A. Well, I speak of a case of dementia of that kind.

Q. Of the latter kind ?

A. Yes, sir. Jost hi

Q. Suppose a given patient has lost his appetite, and has 10° ot
to sleep except by the aid of narcotics, and under medical m?n'l;ate food,
brought back to a condition in which he would take an assnment
and sleep without artificial aid; from that course of lmprol“‘?:‘o e
medication, can you predicate any expectation of reasonable re
turn to health in the future?

A. I do.

Q. Both mentally and physically ?

A. Both mentally and physically. That is
to accomplish by medication ; the question W
mated or not I don’t know. .

Q. Dr. Herron, I ventured with some modesty & li
following question, or one like it : whether men given over ¢
less invalidism by the faculty do ot sometimes recover !

red intellect et largelfs

s ability
he 18

what 1hop®

for:
what I bope 19! consum

pether that will

ttle while 88% the
o die or ope-
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A. Well, they do recover sometimes.

Q. Altogether, then, I understand your evidence to be this: that in the
case of Judge Kirkpatrick here, there is nothing in bis past and present
condition, manifested by the improvements which you have spoken of, that
forbid his friends hoping for a return of mental and physical health.

A. That is what I say ; I think that it is possible for Judge Kirkpatrick
to be restored ; his mental condition to be restored ; that is what we hope
for and what I treat him for at the present time. About the issue of this
I don’t think I can say positively.

Q. Do you consider it possible ?

A. I base my hopes and my testimony is based on this: that subjects
such as we are talking about, and cases such as we are conversing about,
have not been abandoned by the highest authorities, even where there was
perfect coma, an impaired hearing, impaired seeing, and where there was
mania, they would not still abandon hope.

Representative Faunce. Your judgment is that there is still hope —

A. In my judgment that is ——

Q. That it is probable ?

A. Possible. They would not abandon hope; I would not give up a
patient with a hope of doing him good.

Senator Bippis. Taking the Judge’s mental and physical condition in
the summer of 1884, and his present mental and physical condition, do
you have as much hope now, or more, than you did then of his ultimate
mental recovery ? N

A. His mental condition then was hardly taken into consideration.

Q. You were then taking his physical condition ?

A. Ilis physical condition was what we were treating him for specially.
I said I wished to be understood; there was marked distress, there was
alarm, and there was fear.

Q. Taking his general condition during the summer of 1884 and his gen-
eral condition now, have you as much hope of his ultimate mental recovery
now as you then had ?

A. No, sir. )

Representative SponsLER. I put this question with some modesty: Are
the chances of a patient recovering in a direct ratio with the number of
physicians attending him?

A. I think not. It has not been soin the case of General Grant. Judge
Kirkpatrick has never had many doctors. I attended him until November,
When Doctor William Herron, a special friend, attended him for twenty-one
days, while T was hunting moose in Canada.

Mr. Cugisty. I would like, as an off-set to the question put by the other
side, to ask this: If persons who have been given up by physicians to die
do not sometimes recower ?

A. Yes, sir. .

Q. And persons whom physicians say will recover sometimes die?
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A. Yes, sir; they do.

Mr. McKenna. I do not know exactly if, with all the questions that
have been put to and answered by you, you have stated what form of
mental disease Judge Kirkpatrick has.

A. He had delusion.

Q. That is not a definition.

A. It is one form of insanity. Where delusions are in a case, Jam satis-
fied there is a lesion; how much I do not know.

Q. That is a premonitory symptom, is it not ?

A. Yes, sir; a premonitory symptorm.

Q. How does such a case progress—develop?

A. At present he is reticent; I am unable to judge.
. Q. From his appearance, can you not judge whether
not?

A. When those delusions manifested themselves,we augured unfavorably,
on the theory there was some cerebral trouble, probably not & lesion but
deposits. The—

Q. The question I asked you was—and I wish you would give your 'best
opinion—that whether these delusions and the distress you have descr!
were not the premonitory or the early symptoms of the disease nO¥ settled
on him.

A. No, sir. The distress was—the delusions occurred this yesr, the b"
ginning of the year—in respect to his property, that he did not own aDy-

he has delusions of

thing, and that he was without funds, that he would be .compelle‘:. wi:::
the poorhouse. At that particular time there was evidence 0 ce
been in & blood

trouble—to locate that I could not do it—that may have ¢ the
vessel of the brain, or it may have been in the cerebral substance
brain.

Q. Those were the first symptoms, were they ? .

A. Not the first. The distress during the last summer in an
of some calamitous physical condition. . ¢ e dis-

Q. The distress and the delusions represent different stages o1 ¥
ease, don’t they ?

A. Yes, sir.

Q. What stage is he in? i

A. Heis in ag stage in which he makes no communication -“.s“(';u lca B:?;
when you go in there you take him objectively, just as & childs ¥
get a word out of him. ,

. How long has he been in this stage .

x(i. I think l?e has not been there mogre than four or five weeks— PP
bly longer than that. .

Q. 1 ask you, as a physician, to define what !
mental suffering. There is certainly 8 medical term for it.

A. I don’t know—— He is suffering from & diseased braid-

Q. Is that what he had at first?

R

ticipation

stage of disease e has—0f
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A. No, sir. He hadn’t mental disturbance. These hallucinations that
he had are the evidences of cerebral trouble, which he didn’t have before
that. This distress that he had was not the result of brain trouble, in my
Jjudgment. It was an apprehension of grave trouble to come.

Q. That was a hallucination, was it not, and unfounded ?

A. Unfounded?

Q. Yes, sir; a hallucination, a delusion, was it not —that is, about the
loss of his property ?

A. That was unfounded, a8 a matter of course,and it was the product of
a brain badly balanced at the time, and no doubt some trouble about his
head.

Q. Doctor, do you ever visit these insane asylums?

A. No, sir; I never was in one but a short time; never was in an insane
asylum but once.

Q. Did you see men there in the possession of bodily health, regular in
their eating ?

A. 1 was once in an asylum—once, I think—and hadn’t time to look at
any person.

Q. Did you see men in perfect bodily health and yet with impaired in-
tellect 7

A. Yes, sir.

Q. You argue, from the return of natural sleep and appetite, and the
quite marked improvement of J udge Kirkpatrick’s physical health, that
there is some possibility of a restoration of his mental health.

A. Allow me to put it in this shape: The character of this,and the con-
dition this man is in, is the only thing that makes it hopeful.

Q. What do you mean by that —the condition of the map — his silence?

A. Well, now, I don’t wish—— I would not want to be interrogated
about that. A doctor may occupy a position towards his patient, and yet
he might not want to communicate it.

Q. Don't misunderstand us; we do not want to trespass on that line at
all.

A. That is why I do. It is more hopeful than any other form of head
trouble. We can expect more, and that is the testimony of the profession,
and I think I will be indorsed by the medical men of the city of Pittsburgh,
or those that have made a specialty of that particular department.

Senator Biopis. I want to ask you whether there is in Judge Kirkpat-
rick's present condition symptoms of any indication of what we call soft-
ening of the brain ?

A. I think not—that is brain trouble from overwork; I don’t take much
stock in overwork myself; probably there is brain trouble from overwork,
but not that kind that comes through mercantile or professional work.

Q- There is such a condition of the brain?

A. Yes, sir; but there is not any such in the Judge’s condition ; so far as
his fanctions are concerned it is perfect; his bowels are moved regularly,
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and it is involuntary ; everything goes on the way it needs to go; hean-
swers the calls of nature of that kind which would not likely be the case if
there was a softening of the brain.

Mr. McKEnNA. Is not his present condition an evidence of approaching
dementia ?

A. Yes, sir.

Q. A gradual relapse into silence?

A. That is the apprehension. Still we would feel hopeful after that.

Q. For thedischarge of the grave and daily duties of a judge of thecourt
you are aware of the importance of those duties, and the versatility of
their requirements, and the demands upon one occupying the position ;
now, could you state, in your opinion, about the probable restoration of
Judge Kirkpatrick to health if he would ever be able to discharge satisfac-
torily, or as satisfactorily as formerly, the great, grave, and important T
sponsibility of a judge?

A. Well, well—it would be a long time.

Q. Arenot the chances, ninety-nine out of & hundred, against acomp.le"e
restoration to that extent to undertake the responsibility and tribulations
of a judgeship? .

A. In my own judgment, it i8 doubtful that he would ever £ill the post-
tion. .
Representative SPONSLER. ‘here there i8 & long-continued llness anfll
some physical decay and partial paralysis in a great majority of cases unt!
generally there is a second attack. -

A. I would answer in this way: that there are incomplete rec?\'eﬂ.“vd‘
man walks ahout and talks, forgets words, forgets the faces of his friends,
and lives for years, and he never gets better. .

Q. You generally apprehend the second attack of paralysis
is a first one? Jicit it 18

A. Tt depends on what it depends on. 1 propose to be exP et ! akes
what it depends on. 1t isthe condition of things which I know that
me hopeful.

Mr. Smiras. Suppose that Judge Kirkpatrick was 0
gome valuable estate, of some honorable office; ify in yoUr " recorerts
irretrievably ill in miod and body, without & reasonable hope of T L or o
would you be prepared to say that it was time to take that positio
tate from him ?

A. I think not. I think not. Another thing, thi !
been the first to have suggested the propriety to the spect
Judge Kirkpatrick to tender his resignation. I w?uld have bee:bout b
but they did not give me time to do it. There 18 &0 an'lmu; et
that I don’t like. Therearea great many gentlemen who signe
as a matter of fact, of course, have no unkind feelings towar 1 entleme?
patrick, but if this matter had been postponed the honomb: lgmve
from Harrisburg, from the upper and lower house, would 20

here to-day.

where there

be deprived of
opinion, he was
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Doctor D. N. RANKIN, a witness called on behalf of the petitioners, who,
being duly sworn, testified as follows, in answer to questions by Mr. Christy :

Q. You are a practicing physician ?

A. Yes, sir.

Q. For how long?

A. I graduated in 1854.

Q. Have you attended Judge Kirkpatrick professionally within the last
two years ?

A. I have,

Q. Will you please state what time you began to attend him ?

A. T will have to look at my note-book for the data, if you will allow
me. My first attendance was in May, 1883.

Mr. McKENNA to the commission. I desire that the commission appoint
a time when Doctors Wylie and Ayers can be permitted to see Judge Kirk-
patrick. They proceeded to the office of Doctor Herron this afternoon, but
failed to see him owing to the attendance here, and, therefore, they are not
Prepared to testify, not having been able to see the Judge.

Doctor HERRON. 1t was agreed that they should call this morning. Doe-
tor Hutchinson called and was informed of everything regarding the case. I
can assure the commission that there was not one particular I did not state
about the case, but I do not desire the Judge to be disturbed. He is my
patient, and I would feel unwilling to have them go this evening, and would
feel very much like not having them go at all .

Mr. McKENNA (to Doctor Hesron). How about to-morrow ?

Doctor HERRON. One gentleman has seen him; Doctor Rankin has also
attended him,and Doctor Daily,and Doctor William Herron. W hat should
bave been done in this case is that it should have been brought before med.
ical experts, in order that the honorable gentlemen from Harrisburg might
get the whole history of the case.

Senator Hoon. That is what we desire to have done; we expect to be

. in session to-morrow.

Doctor HerroN. If these gentlemen will come over in the morning, we
will talk over the matter. I acted on my own judgment to-day ; I wanted
the board to know all about it, and so informed Doctor Hutchinson.

Mr. McKEnNA. This commission understand that it was to avoid asking
hypothetical questions here that it is suggested that these experts make an
examination, and, of course, it was made expressly subject to the concur-
rence of Doctor Herron ; we do not wish to have any professional conflict
about it at all. '

Senator Hoon. I am very sure that the commission would like, if not in-
Jurious to the patient, that Doctor Herron would consent to these other
gentlemen to see him and be fully informed.

Doctor Herron. 1 have no objection to the gentlemen.

Senator Hoop, I presume this can be satisfactorily arranged.

Mr. Cagisty (to the witness). You say in March, 18837
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A. In May, 1883.

Q. Please state for what you attended him at that time.

A. Well, my first attendance was for nasal catarrh and ear trouble,andas
he became better of those symptoms, he was troubled with pains in the
limbs, shoulders, and back, and insomnia ; but he was still going—moving
around—walking around : he would call into my office every day, and say
that he was sleepless and had violent pain in the head.

Representative RoBINSON. A pain where, Doctor?

A. In the head—back of the head. Ultimately, I succeeded in getting
him quiet, and every time he would leave my office he would say : * Now,
Doctor, do you think I will get well 7 He seemed to be fearful that be
was not going to recover, and every time—TI don’t think there is an excep-
tion—every time when he would go cut: « Now, Doctor, do you think I
will get well?” he would say; was rather low-spirited and melancholy;
then he went along until— That was in November, Doctor Herron state.d
that he was called in consultation to see the case in my office, which was It
November, and I attended him along, p: etty much in the same Way, until
April, 1884, and since that time 1 have only seen him once, with D?Ctof
Herron, about three weeks ago; Doctor Herron asked me in to see him.

Mr. MaRsHALL. You mean April, 18857

A. No; I have not seen him since a year ago. .

Mr. CarisTY. What, in your opinion,asa physician, was the cause o'f this
insomnia, and the difliculty he appears to have—the foreboding of evil an
trouble ? . .

A. Well, he was working pretty hard—I would rather not gIve t'h“'jf";
evidence, it I could helpit. I would rather not answer that question, !
could help it.

Q. Well, I will put it in this form. ‘Was it any
column of the brain? e Doctor

A. No, sir; he had some, just before the case was given into be fl
Herron’s hands, I thiuk; I was absent at the time; he told. me .that eﬂ,e
sometimes a little numbness of the hands; I could notice in his ¥ Ty
drag of the limb a little, but it was not confirmed at all 5 1 thought, W::d 3;
that was owing to debility or exhaustion ; he was very m“f’h exhausiehs
run down ; I could uot say, positively, that it was paralysis. ks ag0’

Q. You say you saw him in the month of April, some three wee

A. Yes, sir.

Q. Will you please just state What his condition

A. Well. when I went in with Doctor Herron I e‘xpe.ct? ® s chair,
glad to see me, as he always had been ; I found him sitting 10 ol bl
went to shake hands with him. He would not shake hands, aod 8rsed me;
how he was feeling ; he hesitated & long time before he :?nsvvcretty well.
thought it was strange, and after awhile he said he was feeling p uestion.
It took a great deal of time, a long time, t0 get an 8DSWET to m)‘qpar with
and then every answer I got to my questicns were just about 00
that.

affection of the brain, o

was at that time?
4 to tind the Judg®

P
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Q. Those angwers were confined to monosyllables almost ?

A. Yes, sir.

Q. Doctor, from your knowledge of his difficulties, and from his condi-
tion as you saw him in your last visit, what is your judgment, as a physician,
of his ultimate recovery ?

A. Well, taking into consideration that I have seen similar cases come
out of that condition after a prolonged treatment—now, I have a case in
Allegheny City now, a gentleman just in the same condition as the J udge
is, and he is all right and up to-day.

Q. Well, in your judgment, about how long would it take under ordinary
circumstances for a recovery in a case such as this ?

A. I could not state that.

Senator Biopis. Approximately, Doctor ?

A. You cannot give it.

Senator Hoon. Would it be a long ot a short time?

A. T would say a year, at any rate, if there is any time that you could
give.

Mr. McKexna, From your knowledge of the case, and knowing as you
do the duties devolving upon 2 judge, in your opinion as a physician, do
you think that he will ever be able to perform the duties of his office—that
it is probable, or what are the probabilities ?

A. T would say most positively that he is not able now, mentally or
physiecally, but I could not say that he would never be able.

Q. What, in your judgment, are the probabilities of his ever being able
within a reasonable time ?

A. If you take other cases as a criterion to go on—

Q. Please confine yourself to the Judge’s case as you found him in 1883,
and during the year you attended him as a physician. Then, from the ex-
amination you made of him a short time ago, from that alone, and con-
sidering his age and the duties that he would be required to perform as a
judge, what is Your opinion as to his ability to perform them in the future,
and if 8o, when ?

A. Well, taking his age and general condition into consideration, I
would think it very improbable.

Representative Rosinson. Very improbable ?

A. Yes, sir.

Representative SroNsLER. In all cases of paralysis of that kind, what is -
the Percentage in which there is a recurrence of the paralysis after the first:
Case, after fifty years—

A. I don’t think there is a table laid down of percentages.

y Q. What is your observation and experience with regard to cases of that
ind ?

A. Well, in this particular case, writers upon that subject give great en-
couragement, They consider it good prognosis, where the person is of the
Proper age—_

6 KIRKPATRICK.
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Q. Confine yourself to patients over fifty years of age;does that pre
clude entire mental recovery ? 1

A. It is said to, yes, sir; the thickening of the meningitis and the bones
is absorbed. )

Q. Would you have any objection to giving this species of paralysis 8
name? \

A. T would call it hemiplegia—paralysis of half the body.

Q. Is there any other species of paralysis that affects one half of the
body only, resulting from—

A. No, sir; that is owing to where the nerves are molded—one part of
the brain. In what part it is located, is owing to the perves from the !
different portions of the brain. :

Senator Bropis. Did you discover symptoms of cerebral trouble?

A. Yes, sir, oh, yes— . ,

Mr. McKessa. Did you treat Judge Kirkpatrick in a former sickness

A. Qes, sir.

Q. Were you his physician, then, a year before?

A. Yes, sir.

Q. Is there any counection between the first and second gickness!

A. I attended him for this nasal trouble. Doctor Herron attended bim
before that.

Q. How long before Doctor James Herron took the cas
treated him ?

A. In May, 1883. Doctor Herron was called in
ber. I had forgotten that date.
. How long was he under your treatment in 18837
. I don’t remember now, unless I would look at my book.
. A month or two months?
From May, 1883, until March, 1884.
. Yes, sir.
. You attended him for a nasal trouble and the—
. Yes, sir ; almost altogether.
From the first sickness ?
. I can’t tell that.
You haven't them separate ?
. No, sir.

Senator Biopis. The catarrhal difficulty
present ?

A. Well, T guess it had ; yes, sir. . 4 his

Mr. SHiRAs. When you are giving a history of a man’s d“‘z:?::emr
present, condition, and are asked to forecast the future, and t0 bl it
it is probable or improbable, and how probable and how ";_"; 10 den““d
whether he shall recover, such questions you must answer, !
you, with hesitancy and uncertainty 7

A. Yes, sir.

?

e was it yoU

to see him in Novem-

POPOPOPPOF®

had no connection with the



Lga. Doc.] TESTIMONY. 83

Q. You have known cases of recovery with symptoms analogous to this
one?

A. I have, yes, sir; there is a case in Allegheny City at the present
time.

Q. Do you remember the case of Judge McCand]ess ?

A. No, sir; I do not.

Q. Were you permitted, or had you any professional connection with the
case of A. W. Loomis ?

A. No, sir; I had not.

Mr. CrrisTY. Then the question that Mr. Shiras boiled down is this:
what you know you know, and what you don’t know you don’t know; is
that the idea ?

A. Yes, sir; of course I may say this: the only hope in the ease is from
what I have seen in other cases.

Mr. McKeNNA. Will you please explain to the eommission the age ot
that patient who has probably recovered ?

A. A man of fifty, perhaps a little over fifty.

Q. Are the percentages of recovery after fifty much smaller?

A. Well, it is not so likely as to younger persons.

Q. Do you know how long that partieular case had been sick ?

A. About—over three months; that is just guessing.

Q. Had he any symptoms in that ease approaching dementia ?

A. Yes, sir.

Q. Did he recover his former vigor ?

A. He is not entirely recovered physically ; his intellect is recovered, but
not physically.

Q. Was his intellect affected ?

A. Yes, sir.

Q- Do you say he was attended with paralysis?

A. No, sir; no paralysis. '

Q. That is a ditferent condition from Judge Kirkpatrick’s.

A. There has been some symptoms, but not decided paralysis; some
Dumbness of the hands, but not decided paralysis.

Representative Faunce. It was not of so long standing ?

A. Not of so long standing.

Adjourned to meet April 23, at half past nine o’clock.

And now, to wit: April 23, 1885, ten o'clock,A. M. Met pursuant to ad-
Jjournment, and taking of testimony proceeds.

Present, Senators Biddis and Hood, Representatives Sponsler and Rob-
inson; Messrs. McKenna and Christy, of counsel for petitioners, and
Messrs, Shiras, Brown, Marshall, and McClung, of counsel for Judge Kirk-
patrick.

Mr. CHRisry. If the committee please, the gentlemen who were to visit
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the Judge this morning have not returned. It was understood last even.
ing if the counsel on the other side had anything to do, that they should
have an opportunity to doit. We will stand aside for the present and give
them such opportunity.

Mr. SHIRa8. Our desire is to offer some testimony, chiefly in the way
of records and statistics, showing the late period which Judge Kirkpatrick
continued to do his duties satisfactorily, down to & much later date than
some of the witnesses, speaking merely from recollection, bave placed it
We are having some statistics prepared in the prothonotary’s office, which
were to be done at ten o'clock, to show down to what date the Judge lst
acted in cases. We ave informed they will soon be ready.

Mr. CHrisTY. Under the rulings of the commission, we shall 1ot .enter
a formal objection, but we think this testimony is immaterial to the issoe.

Mr. Smiras. I wish to ask the committee whether the counsel on either
side will be provided with copies of printed testimony. .

Senator Hoop. We think we will be able to leave a copy With eac.hlﬂlde
this evening. Five copies are being prepared, and there will be additional
copies furnished after we return to Harrisburg.

Major Brown. We offer the minute book of the court of quarter 8¢
sions of this county, No. 39, showing that Judge Kirkpatrick held crimi-
nal court from March sessions, 1888, up to April 81, 1883 then 78 olﬂ
the bench until May, 1883, and from that time he held court continuously
until the close of the sessions, testimony which has been given by the °“:_llf"
gide that he was ill, and had to retire from the bench in Mareh of Aprth
and the court had to be held by another member of the bench. o

The minute-book can be produced, if it is desired, and shows exactly
what we state. He was off two weeks. . oin

Mr. Crristy. 1 would prefer to see the minate-book. This mhgther
for what it is worth, but I desire to see the minute-bool'i, to see “.: ‘n:
for a portion of that time, the court was not held in conjunction ¥
other judge. .

S. ScroyER, Jr., a witness called on behalf of respon
duly sworn, in answer to the questions put to him by Mr. §
as follows: . )

. You are a member of the bar of Allegheny county:

I am. .
. For how long a period ?
. Since 1858. . T
. Did you know Judge Kirkpatrick during that period’
. Very well. -on tried a1
. I wish you would state whether, during the year 1884, ) o:otrllfr(ileﬂ.v
important cause or causes before Judge Kirkpatrick; 7 : t'h“ trial
state the date and nature of the case, and the J udge's beurlDSNm:ion’

A. T took part in the trial of Hill's Administratrix v8. The M'afch 1884.
Company. I think the verdict was rendered on the 4th of !

dent, who, Deidg
hiras answers

O>OP OPO
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It occupied two days in the trial, and was an important case, involving a
novel principle, and was tried exceedingly well. And the position taken
by Judge Kirkpatrick, the important position in the case, was confirmed
by the Supreme Court last winter.

Q. The case, if I remember right—I think I was in as counsel—resulted in
a non-suit ?

A. Tt passed off; well, the principal points were affirmed by the Supreme
Court ; it passed off on the proposition that there was a question of fact
that ought to have been submitted to the jury; there was some little ques-
tion that ought to have been submitted to the jury.

Q. But the main question was dealt with by the Judge himself, and re-
sulted in a non-suit ?

A. Yes, sir; that main question was the novel one; it was to this effect :
that the custom, offered to be proved of messengers and tellers of banks,
certifying checks was not a good custom, and that was affirmed by the
Supreme Court.

Q. During the trial and argument, what was the apparent mental condi-
tion of Judge Kirkpatrick ?

A. As good as could be expected of any judge ; as good as he ever man-
ifested in my presence at any time during his judicial career.

Q. Was that the last case in which you——

A. That was the last case in which I personally participated ; after that
came on some other case—the Douglass will case.

Q. What was that case?

A. That case involved the construction of a will, and a great many in-
teresting points, and occupied about eight days.

Q. Was that case subsequent to the one you spoke of ?

A. Yes, sir.

Q. Who were counsel in that case ?

A. Major Brown was one of the counsel, and Mr. Dalzell also.

Q. Could you give the number and term of the Nation Trust Company
case that you tried ?

A. T can't, sir.

Q. You can give the number and term of the supreme court list?

A. Yes, sir; 89, October and November term, 1884. The suit was
brought many years before, but was not permitted by Mr. Lazear, for
i"(’me reason or another, to be called for trial ; I believe the check had been
ost. °

Cross-ezamination by Mr. Christy :
Q. Who was counsel on the other side of that case? .
A. Mr. Lazear. Mr. Shiras was my colleague, and Mr. Herron was in
also,
Q Did I understand you to say that that case was reversed in the
Supreme court, finally ?

A. It was reversed on some unimportant point. There was some slight
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evidence that the supreme court appeared to think—about the special
authorization of the messenger to certify that particular check—and it
was thought by the supreme court that ought to have been submitted to
the jury ; but the main question in the case was in the refusal of Judge
Kirkpatrick to confirm-the correctness of any custom that established the
right of a subordinate officer in a bank to certify checks.

Mr. Curisty. May I ask you, if, on the argument on the motion to take
off the non-suit which took place before the court, in bane—which was the
judgment, of course, on which it was taken to the supreme court—was not
given by Judges Ewing and White, afirming Judge Kirkpatrick ?

A. It was confirmed, yes, sir; his opinion was supported.

Mr. McKENNA. They heard nothing of the argument or discussion of
the case ? .

A. They heard the argument on the motion to take off the non-suit.

Q. They were not present at the time of the trial of the case ! .

A. No, sir; they were not present at the trial. Judge Kirkpatrick
tried the case.

Q. Was he complaining of ill health at the time?

A. No, sir.

Q. When was that?

A. March 4, 1884.

Q. That was among the last cases he tried? ”

A. He tried some additional cases; I think a case of yours afterward.
How long he remained on the bench I don’t know. He tried the Dovg:
lass will case, and others. . being ll!

Q. Have you any recollection of the Judge complaining of ‘“?u a.t

A. No, sir; he didn’t complain to me. He didn't appear to be lht—
that time. I think he held over the question of non.-sult over mgims.
that is my recollection —and examined the authorities O the po
They were quite numerous, pro and con. .

Q. Did you and others furnish him with some considerable
authorities on the points? )

A. We gave him references to them. They were, 1t many ;:;es oo
flicting—that is to say, the point had ot been squarely dect e sid

Q. You could not say what the opinion of counsel oD the 0
was at that time?

A. I cannot; but if you would ask
Lazear could not help but say that the case was

Q. You don’t know what his opinion was?

A. He never mentioned it to me. I think if there ¥a8 .a“e.‘]
usual, or out of the way, with Judge Kirkpatrick at that H7¢
have mentioned it.

Q. Have you expressed an opinion concern
Judge Kirkpatrick to any member of this bar recently?

A. T think not, sir.

| -

number of

me what I think, I think ¥r-

well tried.

thing uo*
he woul

e of
ing the mental condition
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Major A. M. BrowN, witness called for the respondent, who, being duly

sworn, answers the questions put to him by Mr. Shiras as follows:

You are a member of the bar of Allegheny county ?

. Yes, sir.

Of some years standing ?

. Yes, sir.

. Did you know Judge Kirkpatrick?

. 1 knew himn very well, very well.

Did you have cases before him frequently ?

. I have tried a great many cases before him, yes, sir.

. I wish you would state whether you recollect of trying any import-
aut case before Judge Kirkpatrick during the year 1884, and in the spring
of 1884, and if so, state the case, about the time and nature of it, and the
behavior of Judge Kirkpatrick judicially.

A. The last important eause that I ever tried before Judge Kirkpatrick
was what we commonly call the Douglass will case ; it was taken up on the
4th of March, 1884,and terminated on the 12¢h of March ; the verdict was
rendered, I think, on the 12th of March. I saw him all that time contin-
uously. Mr. Dalzell, with other counsel, was upon one side of the case,and
I was on the other, and a young gentlemen with me. The case was one of
very considerable importance, both as to the amount involved and the
newness of interesting questions of law that were raised by the facts of the
case. Experts were examined—it was a judicial proceeding involving the
mental capacity of the testator,and a great many questions were raised.
It was tried with great interest and perseverance on both sides, and many
points were presented by counsel, all of which were very clearly ruled by
Judge Kirkpatrick, without the assistance of any member of the court,and
his rulings were confirmed unqualifiedly. I think he tried that case as well
as he ever tried any case during the whole period of his judicial life, during
all of which time I practiced before him. He exhibited no mental weak-
ness ; no unusual nervousness ; he was a man of rather nervous character,
that is, very active and very energetic ; and whilst I percetved at that time
that there was some evidence of physical illness, I discovered nothing that
created the slightest suspicion that there was any mental defect, or any
failure of his mental power; I never suspected anything of the kind ; the
case was well tried, very well tried, and was reviewed in the Supreme Court,
October and November term, 1884, and the rulings of Judge Kirkpatrick
confirmed. The last case that I ever tried before him was concluded on
the 26th of March, 1884 ——

Q. The last jury case ?

A. Yes,sir. When we finished the Douglass will case, my recollections
are that he recognized that he was not well; I think perhaps Mr. Dalzell
and myself, and others, insisted that he should rest, and he went to New
York-and remained there a few days ; not as long as we anticipated, prob-
ably a week and probably ten days. I know that he was back here and

=
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took the bench Monday morning, the 24th of March ; I think it was Mon-
day morning ; I am pretty sure it was. Judge White was holding the other
branch of No. 2 at the same time. He returned and took the bench again
the 24th of March, 1884, and was very cheerful, but I think there wasno
evidence of improved health. He was advised very strongly by all of us
not to take the bench—to rest—to go away again, but he was anxious to go
on, and said he felt better when he was working, and preferred to remain
and assist in the disposition of the cases, which he did against the advice
of the members of the bar about him—quite a number at the time. Hewent
on Monday ; on Tuesday he was manifestly worse, and admitted that he
felt worse than he did before; we again pressed him to rest. I had a long
talk with him before he left the court. I finished the case; it was a short
case; I had very long and frequent talks with him, and did not discover
any mental disturbance ; he was very nervous and restless, and inclined to
remain on the bench ; but we all insisted, jocularly, that we were not ans-
ious o try our cases at the expense of his health ; the list was well up,and
there was no necessity of him making any sacrifice. We insisted that he
should go home, and he determined then that he would go home and keep
quiet. That was the last case he ever tried.

Q. A jury case?

A. A jury case. I saw him last Octoler, when he came o\'erfohw
the argument on the exceptions to the master’s report, in what 18 COI"
monly called the city bond case. Judge White was absent, at least [ 7%
go informed ; T know he was not in court. There was a sincere desire, “‘:
urgent necessity, to have the case disposed of at that time, in _°"de" t gtt
it before the Supreme Court in November. He was present 1D the ct";:
that day, and T had a conversation with him, a8 had many others, e r:
of the bar, who were glad to see him. He was in an esceeding P};‘;‘t'l’v
humor, and in his manner reminded me of his old habits, although eV {e .
he was suffering from an attack of paralysis and had ot the usel:m;zm )
arm. 1 remember that distinctly; otherwise he was clear and p! ; m‘
I really thought that he was in condition to sit upon tbe cae d some
and talked to him about some circumstances within & rec'entdate, ];min o
of a later date, that showed that he had memory, and his renf! :he had
particular case showed that he had memor, , because he simed (12 eptants
read the report, and that the laboring oar would be upon the €x° P
on the other side. There were exceptions on both sides; We exc?;e. "
the report on our side and there were exceptions on the other 81
regarded the report as entirely in our favor.
counsel that he had not discovered anything in the by the Co
would change his opinion as to the conclusion nrltlved at y” granted
upon the original hearing, when the preliminary injunction Wlu pon both
And my understanding of the case was this: that the counse
sides desired no argument of the case, and not to spend

any time.
. jpjunction
had spent two days, or three, arguing upon the motion for the 10}

I
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and there had been two or three days spent in arguing it before the learned
master, upon the exceptions to his report, and the time was so exceeding
short, and the necessity was so great upon the appeal that was proposed to be
taken by the defendant, that my undzrstanding was, that no argument was
desired, Mr. Shiras, representing , being then leading counsel on the
other side, arose and stated to the judges that they had concluded upon
both sides not to argue the case, but to submit it ; it was then Judge Kirk-
patrick made the remark that if they expected the Court to change their
opinion, he wanted them to understand that the laboring oar was on them,
because he had examined the master’s report, and unless they could con-
vince him that the report was originally, they might expect an adverse
decree. There was nothing in his manner showing weakness of mind or
memory, or inability to comprehend the importance of the case or the
principles involved ; but yet I don’t wish to say that physically he was
unfit to sit, and should not, perhaps, have been there, although he was
there once or twice on other cases—that is to say, that if I had been in his
condition, with full possession of my mental faculties, I certainly would
not have desired to sit upon the bench and labor in my profession, for it
Wwas unwise for him to be there. He told me at the time that he desired to
remain, he was unwilling to go home, that he felt better when actively
engaged upon the bench ; it relieved his mind,and when he would go home
to the privacy of his own room, it had a depressing effect upon him, and
that the activities of the bench and the employment of his mind in the
trial of causes seemed to sustain him.

Mr. McConNeLL.  Was there any application made to have this case go
over in February, at the preliminary hearing ?

A. Yes, sir; on the preliminary hearing, we, on our side, made an appli-
cation for an injunction to restrain the issuing of bonds to a very large
amount. We made the application, and it was resisted because there was
Dot a full bench. Judges Ewing and White were present. The counsel on
the other side insisted, with great pertinacity, that they desired to have the
bresence of Judge Kirkpatrick, and a full bench. He was absent, and his
Presence was necessary to constitute a full bench, and the case was post-
Poned to enable him to have him in attendance on the argument; he did
attend, and the argum.ent was heard by a full bench. The postponement
was for the very purpose of having Judge Kirkpatrick present; I can’t
recollect the date of the argument ; it was early in the year.

Mr. McKEnNA. It seems to have been in February. .

A. Tt was in February, I think. I think it preceded the trial of this
cause I spoke of —immediately preceded this case.

Oross-ezamination by Mr. Christy :

Q. At the preliminary hearing, in February, of that bond case, I belie've
that Judge Ewing and Judge White differed, didn’t they—Judge White
delivered a dissenting opinion ? . .

A. Judge White differed from his two colleagues, Judges Ewing and
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Kirkpatrick ; they were agreed to the same opinion ; Judge White dis”
sented.

Q. Was Judge Kirkpatrick present at the preliminary hearing !

A. Yes, sir; but would not have been present if it had not been that bis
presence had been insisted upon by D. T. Watson and Gteorge Shiras; we
did not want a postponement ; there was danger in postponement, and the
case had to go over for a week, perhaps longer. J udge Kirkpatrick hap-
pened to be absent at that particular time; I don’t remember what w38 the
cause of his absence.

Q. In this Douglass will case, have you any recollection of & recess taken
to give Judge Kirkpatrick a rest of a day orso?

A. During the trial of that cause 7

Q. Yes, sir.

A. T know positively that is not correct. There was not the slightest
foundation in any such thing:

Q. There was no recess taken ? .

A. There was a recess taken every day for dinner, for 8 few- mmutojs;
Mr. Dalzell and myself walked down with Lim; I think we took dinner with
him for the entire eight days. .

Q. You have said that in answering the points submitted on both sides,
Judge Kirkpatrick derived no assistance from any other judge? .

A. I think I cansay that safely, because the points were pre.seutedh“:
the morning, and he ruled them upon the same day. [ feel confident ¢ b‘;
he had no advice or assistance, and saw nothing that would lead me to‘h
lieve that he consulted, or had opportunity to consult, his brethren on th¢
bench.

Q. You don’t know whether that was done

A. I think it was impossible; I think J udge Ewing was €ng €
where, and Judge White was trying cases in the other room.

Q. You didn’t see them together at the intermission of court! .

A. 1 think they were not together at the intermissions of court,

or not—it wasnot impogsihlef

with him.
Q. You didn’t see him after three o‘clock ! . Judge
A. No, sir. He would always go home after three o'clock, and JU°
‘White to his home down in the country. hat e judges

Q. Don't you know that in that case, lasting eight days;
could have many opportunities for consulting?
A. Undoubtedly ; but I don’t know it—
Mr. Smrmas. Would you regard that as evidence of mental weak1e%™
if he did consult?
A. No, sir; it would be wisdom. .
Mr. McKENnA. We merely asked you the question. [ don’t thiok
A. Of course, it is possible, but, under the circumstances,
it probable.
Q. Who was the counsel on the other side?
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A. John Dalzell was the principal counsel. Mr. Bailey was with him. I
don’t know that there was anybody else.

Q. You won the case, I presume ?

A. No, sir. Judge Kirkpatrick ruled against me, but I didn’t go down
to the tavern and swear against him. I made the fight as best I could,
but he ruled against me, and I took it to the supreme court, and the su-
preme court said that he was right and I was wrong.

Q. And that ended it?

A. Yes, sir. There were rulings in my favor, many of them. There
were no very pronounced ones—the points were drawn with much care, as
I knew they might well be. I knew I had a desperate case: it was a case
of law and fact. I don’t wish to say it was not well tried, but, if it was
not well tried, it was because I could not try it well, for I tried hard.

Q. Coming down to October; did you sce Judge Kirkpatrick between
March and October?

A. Yes, sir.

Q. How often did you see him?

A. The time I speak of is March.

Q. Between March and October.

A. Yes, sir. I saw Judge Kirkpatrick, I think, probably twice between
March and October.

Q. Did you have any conversation with him ?

A. When he came into the city bond case, I had called there on the day
of the funeral of Mr. John Dean, my uncle. I cannot give the date, but it
was prior to October. I called there with my family. He was buried in
Hilldale cemetery. I rode down Sherman avenue, and called at the door,
and saw his sister, but the Judge happened to be sleeping. He was asleep,
and T would not permit her to awake him. She concurred in the idea, but
she communicated the fact to him, and when he came into the court-room,
he thanked me for that call, and told me his sister had informed him that
Thad called. Itconvinced me that he had considerable memory ; he thanked
me—I have a distinct recollection—he took me by the hand and thanked me
for having made that call with my family; my wife and daughter were
with me.

Q. On taking his seat that day in the bond case, do you remember his
making a statement that, although he was not in attendance upon the court,
he had read the papers and kept track of the bond controversy ?

A. T don't recollect any statement of that kind. I recollect of him stat-
ing the fact that the master’s report, or the substance of it, had been pub-
lished in the newspapers, and that he had read it, and that he had discov-
ered nothing to change his mind from the original determination or con-
clusion of the court; I recollect that distinetly.

Q. Without reflection on these veracious gentlemen of the newspapers
at all, I would ask you if, as a lawyer, you would consider it proper atten-
tion, and a proper consideration of a case, for a judge to pass upon that
Case merely on reading a newspaper synopsis or report !
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A. He didn’t do that.

Q. You say that he announced that fact.

A. No, I said he didn’t say that; he didn’t read it in the newspapers,he
said be had read the report; somebody here yesterday stated that it was
published ; I think that is a fact. It was an interesting case, I think, of
public character, and I think I read it myself; it was a public document.

Q. Please answer my question. Would you consider, in the disposition
or decision of a case involving six millions of dollars, it would be a judicisl
act for a judge to make up his mind, or be guided in his conduct, by 8
synopsis published in a newspaper ?

A. No; and I am very confident that he would not have done that; anfl
he never said he would do that. The only intimation to counsel wa8 if
they submitted the case without argument they could not expect the court,
8o far as he was concerned, to depart from their original conclusi?u:

Q. You don't know, as a matter of fact, whether he read the original re-
port, or not ?

A. My recollection is, Judge Kirkpatrick didn’t say that he read the re-
port in the newspapers, but he said he had read the master’s reP°{'t§ that
is my recollection of the statement; I don’t know whether he read it in the
newspapers or in the manuscript.

Q. Do you know, as a matter of fact, whethe
report ? ’ did:

A. Noj; I don’t know whether he did, or whether any of them rel
Judge Ewing stated the same thing, at the same time—that he bad ?ht
fully read the report—and Judge Kirkpatrick rather intimated there omfde
to have been an argument if they wanted a decision ; Judge Ewing
no remark. .

Q. How long after that was it until you next saw Judge Kirk

A. T can’t recollect the next time I saw him.

Q. Have you seen him lately? . .

A. No, sir; I have not seen Judge Kirkpatrick during the wm:?:;l:ls:"
this spring; I didn’t think that I could do him any go?d‘: I was veui)et I
and thought that quiet—I was informed hy his physiciad tha.tdq't cll ot
non-disturbance was the best thing for him, snd, therefore, I didn
his house. . t he

Q. Did you say that in March, among the last cases that he tried, tha
made some remark about taking a rest and 2 respite? o away,and

A. The matter was suggested that he should cease and g0
take absolute rest, with a view to his physical rest,or?tlon. © uggeston

Q. Was not that about the end of the Douglass will case that 88
was made ? . ;

A. That was as late as the 24th or 25th of March ; I thio
March; I think that was the day exactly, and 1 fix that by
the records.

Q. His condition, from the time th

r he read Master McClung’s

patrick ?

K the 85th of
the case 80
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March, or until the last case you have mentioned, did it deteriorate much
physically ?

A. Well, I thought he was not as well physically when he returned from
New York as when he went away—that is, there was a general depression
of his physical powers ; he could walk and require no assistance; he could
talk and there was no impediment in his speech, and there was no halt in
his walk ; I could perceive none; but I thought he was a very sick man ;
I thought he was sick ; I didn’t determine how sick.

Q. Do you know who accompanied him to New York ?

A. No,Idon’t; I don't think that anybody accompanied him, unless it
was accidental ; he said he was going to New York; he was in the habit of
taking trips of that kind.

Q. That was in the month of March, 1884 ?

A. That was after the 13th and before the 24th of March; but, I think,
he was not absent more than ten days; I don’t think he went to New York
earlier than the 14th; I know he was back on the bench on the 24th, trying
cases.

JorN DarzELL, a witness called on behalf of the respondent, who, being

duly sworn, testifies as follows :

. You are a member of the Allegheny county bar?

. Yes, sir.

How long have you been such ?

. Since 1867.

Were you acquainted with Judge Kirkpatrick ?

. Yes, sir; I knew him very well.

. Did you try cases before him?

. A great many.

- I wish you would state what the last important case was that you
tried, the date of the trial, and as much as you recollect of the nature of
the case, and the J udge’s demeanor on that occasion.

A. The last important case in which I was engaged before Judge Kirk-
patrick was that referred to by Major Brown; it was popularly known as
the Douglass will case.

Q. Were you Major Brown'’s colleague ?

A. No, sir; I was for the defendant. The Major was for the plaintiff.
It was commenced on the 4th day of March, and ended on the 12th; the
12th was the day on which the verdict was rendered ; I don’t recollect par-
ticularly the day on which we finished the trial; it was an important case
for many reasons; there were some nice questions involved in it. There
Was considerable money involved, and there was a great deal of interest
taken in the case. It resolved itself into a locality fight, which is generally
the bitterest kind ; we had all McKeesport down here. It was tried under
what I thought exceptionally adverse circumstances for both judge and
counsel; it was tried in that small room over there, in which the ventila-
tion is very bad, and owing to the character of the case the room was

OCrPOPOPOPO
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crowded all the time. I don’t kiow as I can add anything to what Major
Brown has stated as to the trial of the cause; 1 saw nothing to indicate
that the Judge’s mind was not as vigorous as at any time I knew him.

Q. You spoke of the room and of the ventilation, and the way it we
crowded, and the length of the trial; was there not, in all these circum-
stances, anything to have sickened the strongest man?

A. There was; I recollect myself as being very much depressed after
the trial ; and I recollect during the course of the trial that Judge Kirk
patrick remarked that any continued session in that little room, under the
circumstances, was enough to kill a man. Major Brown has spoken on
the points ; Major Brown was my adversary; my colleague was Mr. Bailey.
I think the points were exceedingly ingenuously drawn; 1 was afraid that
the court might be misled, not because the court lacked mental vigor, but
by their character they might mnislead any judge ; and I recollect he steered
very intelligently through them, and was subsequently confirmed by the
Supreme Court.

Q. It is a fact that you and the Major took the J udge to dinner !

A. We took ourselves to dinner every day, and the Judge generally
went with us.

Mr. McKen~a. Who had the jury?

A. T had the jury in the end ; that was what T was after Pfi“CiP"ll_-"'

Mr. CHRISTY, (to the committee.) I understand this i Laken, subject 10
my oljection, as, in my judgment, it is not material at all

Senator Hoon, Yes, sir, certainly.

Cross-examination by Mr. McKenna:

Q. Do you remember Judge Kirkpatrick's answers to the p
case? Did he not affirm most of your points?

A. I think he did. I think they were all good law. I

Q. Do you remember of furnishing him with & brief of authorltles. ;ﬂ.
his perhaps following nearly the language of the supreme court 11 8§
ing those points and the authorities upon it?

A. I don’t have any distinct recollection,
did give him a brief. I don’t know as I gave
but I cited authorities for the propositions submittaed.'

Q. And in ruling the case he adopted your propositions,

A. My recollections are that he did, principally.

Mr. SHIRAS. Are you not very much in the hab
with briefs?

A. Generally. ins

Q. Is that gupposed to suggest the idea of mental ungoundness !
judge?

A. Well, rather not. "

Doctor C. C. WYLIE, being duly sworn o1 behalf of petitic
as follows, in answer to questions by Mr. McKenna: .

Q. Please state what medical college you 8ré a graduste O

oints in that

but I think it is ver.
him a brief to take awal:

1 suppose-
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A. T am a graduate of the College of Physwlans and Surgeons of Bal-
timore, Maryland.

Q. You can state, also, to the commission what experience you have had
in the various institutions on the treatment of the insane.

A. I was one year in the almshouse, six years in the insane asylum, and
two years in the jail.

Q. How long were you engaged, either as assistant physician or acting
superintendent of Dixmont Hospital, here ?

. Six years.

. Associated with the late Doctor Reed ?

. Yes, sir.

. You are now engaged in general practice in the city of Pittsburgh?
. Yes, sir; located at Hazlewood, Twenty-third ward, city of Pittsburgh.
. You have been frequently called in courts to testify in cases?

. Yes, sir; a common occurrence.

You feel confident—I don’t wish to infringe on your modesty—but do
you claim to have knowledge enough to be called an expert, as we call
those who treat the insane?

A. T would not like to apply that term myself. I have had considerable
experience, possibly as much as some who are called experts.

Q. How many patients did you have under your charge at Dixmont Hos-
pital ?

A. Between five hundred and six hundred. In 1879 I had six hundred
daily; T had a great many of those patients during my time—possibly ten
thousand.

Q. Were you pretty well acquainted with His Honor, Judge Kirkpatrick ?

A. Yes, sir; very well acquainted with him.

Q. Before his recent affliction you met him frequently ?

A. Yes, sir.

Q. I wish you would detail to the commission here, if, in response to a
Tequest yesterday, you endeavored to procure admission to see Judge
Kirkpatrick, and what was the result.

A. In connection with Doctor Ayers, I called upon Doctor Herron this
morning, and he positively refused to allow us to examine him.

Q. You had some conversation with Doctor Herron as to the treatment
and the symptoms of Judge Kirkpatrick ?

. I had.

- Were you in court yesterday while Doctor Herron was testifying ?
. I was, and heard his testimony.

. You heard the testimony, also, of Doctor Rankin?

. I.did; yes, sir.

- You heard the history of the case as detailed by them ?

- Yes, sir.

Q. I wish you would state whether you have read the stenographical re-
port of Doctor Hutchinson’s testimony.

oPrOPOFO>
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A. Yes; I read it twice.

Q. Do you know Doctor Hutchinson ?

A. Yes, sir; 1 have known him for years. Was associated with him for
five years.

Q. You can state, if, from the facts narrated by Doctor Hutchinson, the
definition he gives of the present condition of Judge Kirkpatrick, whether
or not you concur in his opinion of the character of the present malady of
Judge Kirkpatrick.

A. From the testimony of Doctor Hutchinson, and all the testimox_l,v
that has been given that I have heard, I would concur with him; yes, sir
He gives the definition as paritic dementia ; that is, parasis or paralysis
of the nerve centers of the brain attended with dementia, one of the lowest
forms of mental activity.

Q. Is that often accompanied with the possession of, or rather restors-
tion of, physical health?

A. Yes, sir; very often.

Q. Of appetite and sleep ?

A. The appetite is, after the ‘first stages of the disease, cxceedingly good,
digests and assimilates his food well, has an extraordinary good appe:
tite, becomes obese, large, and lusty. Some men do, others do not.

Q. And may live very many years ? .

A. No, sir; the statistics do not show that men suffering fro.m porens
suffer very long. 1n cases which have come under my observation, the av-
erage was three years and four months of true parasis.

Q. Accompanied with marked symptoms of paralysis of the
the foot, and of the hand, as described by the witnesses here,
of affliction considered any more obstinate in its cure— the ¢
covery any more difficult than ordinary affliction?

A. There is no chance of recovery in genuine,
simply a complication of parasis, from what I unde

Q. What I menn accompanied with paralysis— ive

A. That is simply one of the accompanying symptoms—-proig‘ies mel;t of
Q. What would you define now, in the progress of th‘.” deve o'lZinn -
Judge Kirkpatrick's malady, as given to you by his family pbye! of lis
by the testimony here, as the stage, if there is any marked Stsg®
insanity ? .

A. Iylmderstand that you want the particular form that he is 0¥ 8!
ing with—the stage of the disease ?

Q. Yes, sir. L iooage,

A. Well, he has passed through the primary or first stage ofdb:oe;f;:;
and is now, from what information I can get, in the secOI'ld :;‘lusioﬂs snd
on the third stage of the disease. The first attended with eof his delt-
some excitement. He has gradually drifted and l?ﬂ. off so}nim of demen-
sions and hallucinations, and is gradually drifting into the 50 fmpa
tia, that is, without mind—the organ of the mind has become
that it is impossible for the intellect to act properly.

arm, and of
is this form
hance of ré-

true parasis; Wis 1
ratand.

ffer-
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Q. Could you state, from your treatment of persons sitnilarly afflicted to
Judge Kirkpatrick, or from your professional knowledge and studies,
give us any idea whatever of the percentages of recovery in the case of
men of the age of sixty years afflicted in this form ?

A. There is no recovery in true parzsis or brain-softening. The per-
centage of the entire number of persons who become insane from genuine,
true parasis is very small, about three per eent., while the deaths in the
hospital show that at least thirteen per cent. are caused from parssis, but
of the entire number of persons who became insane through the country
there is about three per cent. only who have true, genuine brain-softening.

Q. Could you give us, from your observation and studies, an idea what
length of time is considered, in the minds of the profession, to fix a case
marked as Judge Fitzpatrick’s is as chronic?

A. Authorities differ on that. From my reading, I have come to the
conclusion that si1x months limit the acute stage ; after that it is a chronic
form.

Q. That is the result of your observations ?

A. That is the result of my observation ; yes, sir; after that chances
for recovery are in that form of mental disease limited in proportion to the
duration of the insanity

Q. There are cases of partial or incomplete recovery ?

A. Yes, sir; there may be, but not absolutely restored ; they may be
able to go about and attend to some of the ordinary duties, but nothing
requiring any great mental activity, because the brain being the organ that
is diseased the effect is much more noticeable than ordinary physical
labor. The upper portion of the brain, that portion directing the intellect,
is diseased, the base may not be 8o, and a man may move about, and so on
—that is, speaking of insanity in general; but if a man has paresis, and
1t is attended with paralysis, the disease has extended to the lower portion
of the brain and attacks the nerves which control the muscles by which he
acts; he is unsteady in his movements.

Q. From your study and the history of this case of Judge Kirkpatrick,
would you be able to furnish an opinion as to the probability or possibility
of Judge Kirkpatrick’s complete restoration of mind to such an extent
that he could discharge the grave duties of a judge on a bench?

A. I think not, sir. I think a man to be a judge ought to be possessed’
of all his faculties, and every organ that controls a particular faculty-
ought to be in perfect health, so that his judgment would not be interfered:
with in any way. .

Q. Do you think such complete restoration can be affected in this case ?*

A. Not in this case, where there has been such serious brain tension,
delusions, and partial dementia.

Oross-examination by Mr. Shiras:
Q. You have not seen Judge Kirkpatrick since his illness ?
A. No, sir; I have not. I wish I had been given an opportunity. I
1 KiRKPATRICK.
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would much rathet examine him and testify from my own observation
than from those of others.

Q. Therefore, your testimony, as given, is dependent on what you have
read, or heard of the observationa of others?

A. I have drawn my conclusions from the statements that have been
made here, and my general knowledge of the insae.

Q. You have stated that this true parasis,as you term it is a very rare
thing, three per cent. of the entire number of the insane?

A. Yes, sir; and it is a very difficult form to recognize. 1 don’t think
that an ordinary physician is capable of recognizing it in its first stages,
unless he has had considerable experience in the disease.

Q. Being, then, a very rare form of the disease,and very di(ﬁcu%tw
recognize, I suppose it follows that in any given case, ina given patient,
before reaching a conclusion that it was a case of true paresis, it would be
very important to have a careful examination made?

A. That would aid you very materially, sir. )

Q. Then, I understand you further to say that in a’case of true paresd
there can be no recovery ?

A. No permanent recovery.

Q. I understand you further to say,as a reason there can beno rec?"ﬂ‘)'
in a case of illness of that kind, is that ultimately the base of the brain be-
comes involved ?

A. Not always; usually.

Q. When it does become involved, what are the symvtONS?

A. Unsteadiness in gait, inability to articulate distinetly,
memory. .

Q. Suppose a case, then, of a given paticnt who has shown 0f esm:‘ﬁi
those symptoms, namely : partial paralysis, unsteadiness of gait, 50“.‘“ of
pairment of the faculty of speech, followed by a subsequent restorall our
the powers in those particulars, what would such a circumstance to ¥
mind indicate?

A. It would indicate in a case of general paresis that there h:ﬂ'b::t
simply a cessation of hostilities; that the man was not restored 8t m\:ages-
the disease had simply rested for a time to make more and gm"e't ¥ the

Q. If this paraesis is so rare & thing as to be only three per c::r;tion 0
insane, wouldn’t such a cessation of symptoms and ?PP"'“'“ res[usiou b
at least a better physical conditivn, perhaps, justify the c?nck en
the diagnosis that had declared it to be parasis had been m";‘ave .

A. You take a supposition, in the first case, whether you it
true case of parssis—

Q. That is not my question. Suppose & given
case of that kind,and that it had been manifested s“bsequeﬂt
pear when the base of the brain becomes involved, and t.hen:it.h the very
disappearance of those symptoms that, taken in conuectloned to us, to b8
rare occurrence of the disease, and that, e stat

and loss of
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difficult of detection, the high degree of experience and observation re-
quired to detect it, might you not infer, as you are depending merely on
the report of others, that the conclusion that it was a case of parasis
might have been a mistaken one ?

A. That is a long question, Mr. Shiras. That would depend entirely
upon the circumstances and how a man had been treated before. If he had
been excited and given remedies to quiet him, and had been given a nutri-
tious diet and stimulants, yet the same disease would be still there; the
nails would be simply removed and the holes would be there. I don’t think
he would have proper activity of mind.

Q. Suppose a case like the supposition that you gave: restoration of
natural sleep and the natural functions of the stomach, the disappearance
of hallucinations in connection now with the difficulty of detecting or de-
ciding a case of parasis; to begin with, might it not be, and very well be,
that it was not a case of peritic insanity at all?

A. Well, you take away the ground that there was paresis entirely in
that case.

Q. In other words, take the case of this form of mental disease of which
you spoke, to which Doctor Hutchinson attributed the case of Judge Kirk-
patrick, it being rare, and, as I understand from you, a rare form of dis-
ease requiring skill, considerable skill, and, therefore, experience to detect
it, and take the case of a single interview of a limited period by a young
physician of the patient, when he didn’t make a careful or protracted ex-
amination of the patient; and taking into view, also, the possibility of mis-
take by the most skillful in a case of that kind, may we not be warranted
in the conclusion that it is quite possible that the form of insanity under
which Judge Kirkpatrick is laboring is not that which is implied by Doctor
Hutchinson ?

A. In forming a conclusion in a case I would not only take the case
itselfin consideration, but I would also take into consideration the man that
gave the testimony. I think Doctor Hutchinson, from his experience and
what I know of him, is perfectly competent to diagnose a case of parasis,
although it is difficult to diagnose it in its earlier stages. It is not difficult,
understand me, to diagnose in its second and third stages.

Q. But, inasmuch, as in any stage, as I understand it, it is a very rare
form of insanity, and be the experience ever so great, and the natural abil-
ity of the physician ever so great, and his attainments ever so great, isnf’t
it quite possible that this learned, and experienced, and able physician, in
an examination of fifteen minutes of the kind testified to by Doctor
Hubchininson, he might make a mistake ?

A. In its earlier stages, most certainly, but in the advanced stages a man
who has never seen a case can form an opinion, although it would not be
an opinion in the mind of a man who hadn’t seen a great many cases.

Q. Do you agree with Doctor Hutchinson that a further examination of
the patient would not contribute to a sound conclusion or a safe conclusion ?
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A. I would agree with him if it was an advanced stage; yes, sir; butif
it was the first or primary stage I would not, because noman s infallible.
I think in the stage that the doctor saw the learned gentleman he would be
able to diagnose the case in fifteen minutes. He might be satisfied in his
own mind positively and conclusively, but I think he would be—

Q. Would you think in a case where an important conclusion would
turn upon the result of an examination of a patient like Judge Kirkpatrick
in the imperfect manner testified to by Doctor Hutchinson, by & physician
of his age, would be one in which he could be mistaken?

A. I think Doctor Hutchinson has given a very good definition of the
case, and I also think he has diagnosed the case properly.

Q. That is, you speak now of a patient whom you haven't seen, and of
whom you take the symptoms from what you have heard others depose’

A. From the symptoms. Judge Kirkpatrick is certainly at variance
from his former estate ; not the learned and elegant gentleman we all knew
him to be; he has fallen from that estate. It would very easy to recognize
it after it has passed its primary stage; in its earlier stage his intellect
would be so great as to cover up his mental defects ; be would be shrewd
enough to do it. '

Q. Isn’t it apparently the fact that a disease
ticular form of mental disease that at a stage W ;
of walking about the house, or taking his food, of recognizing bis friends,
of conversing about books that he has read years before. showing the
power of recollection of the characteristics of the characters, and i""{’"es‘ed
in the death of a friend, and other circumstances of mental activ!ty_d'}'
posed to here by the witnesses in the case of Judge Kirkpatrick—isot v
possible that a young gentleman brought from a neighboring asylum, see
ing that patient for about fifteen minutes, under the circumstances I bave
mentioned, might very easily be mistaken in his deduction? )

A. It is possible, but not probable. I want to state one thing: th'e fac:
that the gentleman is able to remember things of & long time 880 18 "o
evidence that the mind is improved, because those earlier remembrances
are impressed on the brain more indelibly, than those of recent occir
rence——

Q. I understand that as the memory becomes frail in a
earlier impressions remain !

A. Yes, sir.

Q. You don’t regard Pickwick and the two Wellers 8s pas
you?

A. No, sir; they are merely descriptive of 8 variety, slthough 20 of
one particular person, although they are given indi\'id!la] names. sion o (

Mr. Crrisry. From what you have heard concerning the °°,",ln ot
Judge Kirkpatrick, and read of his condition, what i8 your.oplmo .;ther-
physician, as to the effect it would have had upon him, inj“f"f“sr‘"
wise, if yourself and Doctor Ayers made an exa of him

g0 rare—] mean this par-
hen the patient i capable
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A. Taking the ground that he is in a semi-demented condition, ap-
proaching dementia I don’t think it would have any effect at all on him.

Q. It would not have affected him injuriously at all ?

A. No, sir; I think not.

Dr. SamueL AYERS, being duly sworn on behalf of petitioners, testified as
follows, in answer to questions by Mr. McKenna : .

Q. Doctor you are engaged in the general practice now, I believe, in the
city of Pittsburgh ?

. Yes, sir.

Are you connected with any hospital ?

. With St. Francis hospital, at the present.

. You are in charge of the insane department there, I believe ?

. Yes, sir.

. At what medical college did you graduate ?

. Jefferson Medical College, Philadelphia.

. Before taking charge of the insane department of St. Francis hospi-
tal, state to the commission whether you had any prior experience in the
treatment of the insane ?

. T'had, at Dixmont asylum.

For how many years were you there ?

. Five years.

. In what capacity ?

- As assistant physician.

- Associated with the late Doctor Reed and others?

. Yes, sir.

. Were you present yesterday when the testimony of Doctor Herron
and Doctor Rankin was given ? .

A. Duririg part of the testimony of Doctor Herron, and all of Doctor
Rankin’s.

Q. All of Doctor Rankin’s, the attending physician of Judge Kirkpat-
rick. Have you seen and read the stenographic report of the testimony of
Doctor H. A. Hutchinson ?

A. T have, sir.

Q. Read it closely ?

A. Yes, sir.

Q Would you be able, knowing Judge Kirkpatrick—I believe you
knew him very well in his former days ?

A. Yes, sir.

Q. Would you be able, applying the facts and the history of the case as
detailed by all the witnessess, and I believe you had a conversation with
Doctor Herron to-day——

A. Yes, sir. .

Q. As to the treatment of the J udge, would you be able, from those
facts and sources of information, to give an opinion on the case of Judge
Kirkpatrick ?

LOPbOF-OP>L& >
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A. I would venture an opinion.

Q. You say you know Doctor Hutchinson very well ?

A. Yes,sir.

Q. Do you agree, after the knowledge and information you have already
described, and that you are in possession of, with his diagnosis of Judge
Kirkpatrick’s case ? ,

A. T am not prepared to answer that. I have no doubt but that the
Doctor is correct ; yet I wouldn’t want to agree with any one’s diagnosis
until I had personally examined the patient.

Q. Assuming the facts as described and detailed by Doctor Hutchitson
to be true and correct, and his opportunities of observing Judge Kirk
patrick, could you express an opinion a8 to his diagnosis being correct!

A. Upon that ground I will agree with him.

Q. You will concur in his report ?

A. Yes, sir. .

Q. From the history of the case, and from your experience and studies
of insanity, how would you define Judge Kirkpatrick’s mental.mﬂlad.\' !

A. T am not prepared to define it exactly, not having seen him.

Q. Could you give an opinion ? .

A. Yes, sir; his case resembles paralytic dementia, peritic dementia very
closely.

Q. You may explain very fully to the commission What that n.leall&

A. It means a failure of all the mental faculties, with paralysis of some
of the muscles, as I understand—

. What is paresis?

3. Parasis Zi)st enfeebled muscular action, paralysis total. We msy 'hﬂt"[:
parsesis without paralysis. Paralysisis this: if 1 am unable to rflove my :n's
at all, it is paralysis; if I bavea feeble movement it is par@sé: P;"hled
is usually brain-softening. Paralysis or parssis 18 generally an entce
condition of the muscular powers.

Q. From your experience, will you please state
as Judge Kirkpatrick's has been described he
chronic?

A. I would say after six or nine months
is considered the beginning of a chronic case.

Q. What would be the chances of a complete recovery an
a chronic case in which the symptoms are such as are admit
Judge Kirkpatrick’s case? )

A. The chances are unfavorable.

Q. Might there be a partial recovery

A. Yes, sir.

Q. T mean a mental restoration?

A. Yes, sir] there might be a partial mental recovery,
provement. i

Q. What with the full exercise of his faculties and intellect

at what time 8 ca% such
re to be would becomeé

» quration, generally six months,

1t is arbitrary. .
nd restomtlon}n

8 mental i0

and atisi®
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ment, would you have any hope of the restoration sufficiently to do his
duties as a judge?

A. Well, I can hardly answer that question—

Q. Taking these admitted symptoms to be correct ?

A. I judge entirely from tbe facts I have heard; such are the facts I
claim that the chances are in favor of it.

Q. Assuming further that all these facts of evidence here that have been
detailed are true,can you state how far the malady has developed in Judge
Kirkpatrick’s case in the various stages of the disease ?—what stage is his
present condition ?

A. I am not informed as to the duration of his present trouble; I can’t
tell you; I don’t know just how long the present symptom has been per-
ceived or present.

Q. What marks the initiation and development of such disease ?

A. I don't know what disease you refer to exactly.

Q. Probably I can explain myself a little closer by expressing myself in
this way: Taking a case marked in its inception with hallucinations and
delusions, what stage do you call that in the history of insanity, followed
by periods of absent mind or reticence and the absence of delusion, or they
remain stationary that way for weeks?

A. It may be either acute or chronic; they may have delusion three
days after the inception of the mental disorders, or they may not come on
for three months.

Q. The first stage you call the acute period?

A. Yes, sir.

Q. And then what comes next?

A. The chronic—I did not understand you. I should say this was the
chronic stage.

Q. There may be no recurrence of delusions that marked the earlier
Stages ?

A. Yes, sir; there may be a recurrence.

Q. In insanity accompanied by paralysis of the side and arm and foot,
does that present any aggravation of the mental disorder?

A. The paralysis ?

Q. Yes, in a man sixty years of age.

A. Yes, sir; it would likely aggravate the mental disorder and it would
indicate a more severe form.

Q. Is there any connection between the swo?

A. Yes, sir.

Q. Might there be a recovery of the natural appetite, natural sleep, and
all those evidences of physical health, without the restoration of mental
health ? '

A. There might, sir.

Q. Have you seen many cases of that kind ?

A. T have.
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Mr. Samas. Doctor, if we assume that Judge Kirkpatrick is now suffer-
ing from that form of insanity denominated by Doctor Hutchinson
peritic dementia, what length of life would you probably expect!

A. From two to ten years.

Q. What length of time after the supervening of symptoms which lesd
physicians to suspect that it is a case of peritic dementia—what length of
time would it take to render that a matter of reasonable certainty? Whne
would the disease, if peritic dementia, be fixed? When could it be pro-
nounced unmistakably to exist?

A. T think within two years; probably it might within a very mach
shorter period of time.

Q. But there does come a time when, in the history of a patient sufferiog
from peritic dementia, that condition becomes a matter of assurance to the
medical examiner?

A. Yes, sir.

Q. I understand you to say, Doctor, that in a case involvingact?ncl}"
sion as to whether it be peritic dementia or not, that you would require, i
order to enable you to pronounce in such a case safely and satisfactorily
to yourself, a careful examination of the patient himself ?

A. T would wish such an examination ; yes, sir. .

Here Mr. Christy announced to the commission that the testimooy Wi
closed for the petitioners.

WILLIAM SWISSHELM, & witness called on behalf of respondents, being

duly sworn, testified as follows : . etk in

Major BrowN. State whether for many years you have been & cle
the office of the prothonotary of this county.

A. Yes,sir; I have.

Q. Will you please state, sir,
by Judge Kirkpatrick, say from January, 1888, to March,

i iaposed of
ber of cases tried and dlSpO'
anoary, 1884, sitting 8

a judge of the court of common pleas, No. 87 ek
A. Well, on an examination of the trial list, I find Judge Kirkpatr!
has disposed of one hundred and twelve cases.
Q. Civil cases ?
A. Yes, sir. put ovly o0 the

Q. That doesn’t include his cases in the quarter gessions,
civil side of the court?

A. Yes, sir.

Q. You can state, sir, whether you have
showing the nunber and date of cases and the :

A. T have made this list trom the trial list: it is substantia
don’t say it is absolutely so.

Q. During the same period of time, how many
Judge White from January, 1883, to March, 18847

Objected to as immaterial.

made a list from the record

£ disposal ?
date o P “y correct. I

cages were disposed of by

e
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A. The number disposed of by Judge White is eixty-eight during the
same time.

Q. Sixty-eight cases during the same period of time?

Mr. Smiras. I wish you would state, sir, whether several years ago a
good deal larger number of cases were not docketed in the same period
than there was during the last two or three years?

A. Oh, yes; a much larger number ; during the years from 1874 to 1880,
there was more than double what there are now.

Q. In respect to the present list, about what time does the present list
in No. 3 bring the cases ?

A. Well, I cannot answer that question. I am not familiar with that
part of the work. Mr. McQuitty, the clerk, attends to all that.

Q. Would the printed list, the last one now issued, disclose the number
and term of the cases and show how well up the business is in that court,
the cases for trial ?

A. That in connection with the issue docket. There are a number on
the issue docket not taken off. '

Senator Bropis. How does the number of cases now compare with the
number of cases in 18817—had it increased or decreased in that time?

A. T think it has increased a little from that time. It is gradually in-
creasing now.

Mr. Sairas. We desire to offer the printed list of the cases in court of
common pleas, No. 2, showing the case, the number of term, and the dates
of the bringing of those suits, in order to show the present condition of
the business of that court as to the disposition of cases in connection
with the issued docket spoken of by the prothonotary’s clerk, for the pur-
pose of showing from those two—the issue list and the issue docket—the
condition of the business of that court. At present we haven’t the list,
but we will have it ; it is in the hands of a printer.

Objected to unless it is offered in connection with the condition of the
trial list; the printed list itself does not show its condition, as the fact is
that the list taken up the first of January is not disposed of at the present
time, and another printed list has been issued.

Mr. SHiras. The fact is, the printed list of January is already disposed
of except some twenty odd cases,and we ask permission of the committee
to hand these papers in again.

Senator Hoop. We will receive them.

Mr. McKenna. I would like to find, in connection with that, the same
Papers relative to the court of common pleas, No. 1,in order to show the
condition of the business of that court. .

Mr. SHIRAS. We will put that in evidence, too; it will, however, disclose
that that court is fully up.

It was, thereupon, agreed that the same papers in reference to the court
of common pleas, No 1, be considered in evidence. .

Mr. McKENNA. Something has been stated here in reference to the ani-
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mus regarding this case. So far as I know there is none; it is regarded
simply as a public inquiry. If the committee should conclude to report
that there was a hope of recovery, no one would be more glad than the
petitioners, or their counsel who represent them, that such would be the
case. We consider, simply, that we are representing tie public and aiding
a public inquiry, without any personal feeling in the matter Whatever.

Senator REED. It is very proper for the commission to state that this is
a matter in which the public is interested, and that the inquiry is not from
any improper motives whatever. 1t is further proper for me to stateod
behalf of the committee, and I am so instructed by the committee, that ¥e
return our thanks to the members on both sides of the case, to the members
of the press,and the citizens of Pittsburgh in general, that they havect?me
in contact with, for the courtesy extended towards them. We appreciste
- the delicate mission on which we have been sent, and the courtesy ex-
tended to us has been highly appreciated, and we return our
thanks.

Mr. Marsgarn. I would like to make a suggestion, and that is that the
commission be furnished a list of names of all the active members of the bar
of Allegheny county.

Senator Biopis. It might be well to say in regard to that tl_lat the peo-
ple are represented in both branches of the Legislature by their me_njbeff‘s
they have made this a public investigation, and so far as our P?”"‘“‘;}"
concerned, while we recognize that the original petition is on}y signed T
perhaps, less than one fifth of the members of the bar, yet it ha pu]t)l!ﬂ
motion the machinery which has made this at the present time a'p:i:
investigation, and we must throw out all other matters connected Wit

Senator Hoop. There is no objection to admitting it. —

Senator Biopis. Not at all. Any one man has the Tight to petitio”
Legislature in a matter of this kind. . Yo in this

Mr. Crristy. I desire to state that I have no apologtes to M2 et ooy
matter at all. The position of coupsel for the petitioners wasll:"l)‘tv ma
seeking. I have tried to perform the duties to the best of my 801
therefore have no apologies to offer. i

Mr. MarsgALL. No apology has been asked for. '

Adjourned to meet al:; Hinisburg on the 5th day of May, 1688 *
eight o'clock, P. M., in the library room.

sincerest

—

Casgs Disposep oF BY Jupas KIREPATRICK D
No. Term. g3, 1883
98 January, 1883, . - . . - - -t Jonuaty a8
30 July, 1882, . . o s sttt Janosty g
384 July, 1883, ... . T
183 July, 1882, . . . o oeeoc sttt February ,1383
960 July, 1883, . . . . .-t January
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204 April, 1882, . . . . . ... ..., January
384 April, 1882, . . . .. . ... ... January
71 July, 1882, e e e e January
458 April, 1882, . . . . . ... ... January
867 October, 1881, . . . . . . . . .. .. January
222 July, 1880, . . . . . . . .. ... January
180 July, 1882, . . . . . . . .. ... February
146 July, 1882, . . . . . ... ... January
337 October, 1881, . . . . . . . . .. . January
886 April, 1882, . . . . . ... ... January
387 April, 1882, . . . . . .. ... January
388 April, 1882, . . . . . .. ... .. January
387 July, 1882, . . . . .. . ... .. January
231 January, 1882, . . . . . . . .. . .. February
313 October, 1881, . . . . . . . . . . . February
463 July, 1882, . . . . . . .. ... January
50 October, 1882, . . . . . . . . . . .. January
504 April, 1882, . . . . . .. ... . February
469 July, 1882, . . . . .. ... February
374 July, 1882, . . . . . . ... . January
422 July, 1882, . ... .. .. . . January
470 July, 1883, . . . .. .. ... February
578 April, 1882, . . . . . . ... .. February
175 October, 1882, . . . . . . . . . . .. January
60 October, 1882, . . . . . . . . . . . January
780 October, 1878, . . . . . . . . . . .. January
314 July, 1882, . . . . . . .. .. . January
3569 July, 1882, . . . . . . . . .. February
414 July, 1883, . . . . . . ... January
213 July, 1865, . . . . . . . .. .. January
429 October, 1871, . January
127 April, 1882, . . February
300 July, 1882, . . . . . . . . February
70 July, 1882, . . . . .. ..o February
515 April, 1882, . . . . . . . .0 . January
346 April, 1882, . . . . . . e . January
237 July, 1882, . . . . . . .. .o . January
511 April, 1882, . . . . . . . . . .- February
397 July, 1883, . . . . . . .. . .- February
275 October, 1882, . . . . . . . . . . - - February
219 October, 1882, . . . . . . « « - « « = February
274 October, 1881, . . . . . .. . . . . - January
301 October, 1883, . . . . . . . . - « - - January
Ex. 44 January, 1883, . .. . . . e e e September
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27, 1883
9, 1883
9, 1883
9, 1883

10, 1883

23, 1883
1,1883

10, 1883

10, 1883

10, 1883

10, 1883

10, 1883

10, 1883
5, 1883
9, 1883

15, 1883

15,1883
6, 1883
2, 1883

17,1883

15, 1883
3, 1883
8, 1883

15, 1883

17, 1883

17,1883

25, 1883
6, 1883

17,1883

17,1883

93, 1883
6,1883
9, 1883
9,1883
2, 1883

29, 1883

23, 1883
7, 1888
9, 1883
1,1883

96, 1883

26, 1883

85, 1883

—, 1883
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No. Term. Date.

482 July, 1882, . . . .. ... ... September 13,1883
260 July, 1882, . ... ... . . . September 17,1888
475 January, 1880, . . . . . . . . . .. September 86, 1883
422 January, 1883, . . . . .. .. ... November 28,1883
807 January, 1883, . . . . .. . .. ...

12 January, 1882, . . . . . . . . . .- September 11,188 !
260 January, 1883, . . . . . .. ... .September 30,188 '
981 January, 1883, . . . . . . . .. - .- September 80,1883
146 January, 1883, . . . . . . ... .. September 28, 1883

84 April, 1888, . . . . . .. ...

436 July, 1882, . . .o September 13, 1683
155 January, 1883, . . . . . . . .. .. September 36,1383

46 November, 1883, . . . . . . . - .« - - September 1, 1883
487 April, 1888, . . . . oo a e . . September 13,188
430 July, 1882, . . . . o . oo e September 20, 1883

40 July, 1882, . . . . ... ., September 13,1888
461 January, 1882, . . . . . . . . ..o September 34,1883
154 July, 1882, . . . . .. .. .. November 81,188
234 January, 1883, . . . . . . . . September 38, 1653

62 January, 1883, . . . . . . . ... -~
294 January, 1883, . . . . . . . .. -+ . November 36, 1883
603 April, 1871, . . . . . . .. . September 19,188
463 July, 1888, . . . . . ... e September 3, 132
269 July, 1883, . . . .. ..o September 35, ‘:83
384 April, 1882, . . . . .0 e e et . November 26,}884
897 January, 1883, . . . . . . . . - " January 24 a5
417 July, 1883, . . . e Janvary 35, o
129 July, 1883, . .« o v e soee December z' a8
800 July, 1883, . . .- e oo December g
307 July, 1883, . . . . .. o oe st December 51 1688
408 October, 1882, . . . . . . .« - " December ’1884

4 Juyy, 1888, . . . . ..t
154 October, 1883, . . . . . - - - - . December g :gg
403 July, 1888, . . . . ... December 0 oy
124 April, 1883, . . . . . . - - ..o Decembet s
90 July, 1888, . . ..o December " s
418 April, 1881, . . . ... December ¥ 13
165 July, 1883, . .. .. - .+ .« December T
339 January, 1888, . . . . . .-t December 4 ol
481 July, 1883, . . . ..o e et Februa;g 9, 1988
430 April, 1883, . . . . ... Decem>et g4
220 Janvary, 1888, . . . . . . - - Janoary 9’1334
488 January, 1883, . . . . . - - - Ce JaOE 1888
88 October, 1888, . . . - . « -+ * " " December: =
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No. Term. Date.
89 October, 1883, . . . . . . . . . . .. December 14, 1883
382 July, 1883, . . . . .. ... February  4,1884

The number of cases disposed of by Judge Kirkpatrick, from January 1,
1883, to March 17, 1884, is one hundred and eighteen, as appears by the
trial list.

Cases Disposep oF BY JUDGE WHITE.

No. Term. " Date.
256 October, 1881, . . . . . . . . . . .. February 27, 1883
333 July, 1882, . . . . . .. ... February 5, 1883
29t July, 1882, . . . . . . . ... February 19, 1883
375 January, 1882, . . . . . .. . . .. February 7,1883
132 July, 1882, . . .. ... ... ..March 17, 1883
155 July, 1882, . . . . . .. ... March 17, 1883
213 July, 1882, . . . . . oa e March 1, 1883
411 January, 1882, . . . . . . . . . . .. March 16, 1883
;8'{ April, 1882, . . . . .. ... .. F];:bn:ary 12' :g:g
18 April, 1883, . . ... . arch ,
401 July, 1882, . . . . . . . . .. February 28, 1883
369 8ctober, 1882, . . . ... .. zarcll: g, {ggz
35 October, 1881, . . . . . .. . . . .Marc ,
17 Oct.ober,, 1883, . . . . . . . ... February 26, 1883
18 October, 1883, . . . . . . . . . . . . February 26, 1883
279 October, 1882, . . . . . . . . . . . . Febraary 26, 1883
112 October, 1882, . . . . . . . IRIRICI March 5, 1883
469 April, 1882, . . . ..o oo oe e March 6, 1883
430 July, - 1882, . . . . . . . . . . - March 2, 1883
145 July, 1882, . . . . e e e e ﬁarcz g, :ggg
47 April, 1882, . . . . ... ... are ,
298 October, 1883, . . . . . . . . . - February —, 188.3
261 October, 1882, . . . . . . . . . - - March 9, 1883
475 July, 1882, . . . . . . oo e e March 7, 1883
852 October, 1881, . . . . . . . . - « - - March 8, 1883
270 July, 1882, . . . .. . ... March 8, 18:3
120 July, 1881, . . . . . ... e March lg, 1283
404 April, 1881, . . v o v e e e March ) s
mgg ~(I)anuary, 1876, + v v v v e e e e F]\:iai:'cllll iy :2, o
ctober, 1888, . . . . . . . . . - . - ebruar )

51 October, 1882, . . . . . . . . - « - January Zg, :gg:
f§§ imlar Yoo Ll ﬁiﬂﬂ:ﬁi 28, 1884
pril, 1878, . . . . . .- )

154 April, 1878, . .« o v e e e January gg, ;gg:

305 April, 1818, « v v e e e e e January 30,
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No. Term. Date.

322 April, 1818, . . . . . . . - ... . . Jonuary 28,188
120 July, 1883, . . . e e e e e e Febrnary 13, 1884
54 October, 1882, . . . . .. ... . March 10, 188
460 October, 1882, . . . . . . ... . March 10,184
480 October, 1883, . . . . . . . . - March 10, 1884
954 April, 1883, . v e e e March 6, 188
429 January, 18823, . . . . . ... January 80, 188¢
414 July, 1883, . . .. .o s oee e February 11, 188
158 July, 1883, . o v o e e March 13, 1884
200 July, 1883, . . . o . o oe e e e January 4, 1884
81 July, 1881, . . . . eeo January 81, 1884
483 July, 1883, . . . . .o ettt February 4, 1884
345 January, 1882, . . . . . oo February 4, 1884
48 July, 1882, . .o+ o.ov oot February 4, 184

The number of cases disposed of by Judge White, from January 1, 1883,

to March 17, 1884, as appears by the trial list, sixty-eight.

a )
‘.;1_’! _
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ARGUMENT OF COUNSEL BEFORE THE COM-
MISSION.

ARGUMENT oF B. C. CHrIsTY, E8Q., COUNSEL FOR PETITIONERS.

To the Honorable the Members of the Joint Commitiee of the Senate and
House of Representatives of the State of Pennsylvania :

In response to the petition of certain members of the bar of Allegheny
county, presented to the Senate and House of Representatives of the
Commonwealth of Pennsylvania, the following action was taken, viz:

“ IN THE SENATE, March 31, 1886.

WHaEREAS, It has been preserited in the petition of a large number of
the members of the bar of Allegheny county that the Hon. John M.
Kirkpatrick, additional law judge of the court of common pleas, No. 2,
of said county, is unable to pertorm the duties of his oflice by reason of
physical and mental disease, which is believed to be incurable, and the said
inability has existed for so long a time that the business of said court has
been delayed to the injury of suitors and the public in general ; therefore,

Be it resolved, (if the House concur,) That a special committtee be ap-
pointed, consisting of three members of the House and two members of the
Senate, to investigate and ascertain the condition of the said John M.
Kirkpatrick, and report whether sufficient cause exists for his removal in
accordance with section fifteen of article five of the Constitution of this
Commonwealth ; and that said committee report on or before the 27th day
of April, A. D. 1885.

Extract from the Journal of the Senate.

TaoMas B. CocHRAN,
Chief Olerk.

IN THE HousE oF REPRESENTATIVES, March 31, 1885.
The foregoing resolutions concurred in.
(Signed) GEORGE PEARSON.
Chief Clerk, House of Representatives.
ArPRovED—The 8th day of April, A. D. 1885.
(Signed) RoBERT E. PATTISON.
Ordered, That Messrs. Hood and Biddis be the committee on the part
of the Senate.
Ordered, That Messrs. Sponsler, Faunce, and J. B. Robinson be the
committee on the part of the House.”
In accordance with the terms of the foregoing resolution, your duties are
first, “ to investigate and ascertain the condition of the said John M.
Kirkpﬂtl‘ick,” and second, “ to report whether sufficient cause exists for his



112 Hon. JoAN M. KIRKPATRICK. [No. 14,

removal in accordance with section fifteen of article five of the Constitu-
tion of this Commonwealth.” .

As to his condition, your attention is called to the testimony produced
before you at your sessions, in the city of Pittsbugh, commencing April
21,1885 : '

First. To the testimony of the Hon. J. W. F. White, associate law judge
of the said court of common pleas, No. 2, in which be stated that in his
judgment : * For the last two years I have not regarded him as mentally
capable of deliberately considering any questions of law, or applying bis
thought, or mind, to any legal question.”

1 also call your attention to the testimony of Doctor H. A. Hutchinson,
superintendent of the Western Pennsylvania Hospital for the Insane, at
Dixmont, who after having heard a history of the case from Doctor ng-
ron, the attending physician, and from a personal examination, says:"‘l
think the Judge is suffering from perelic dementia,” and also," taking into
consideration the Judge’s age, his very poor general health, the long stand-
ing of this present condition, the chances are that he may never get, much
better,” and in answer to a question whether his opinion would likel'yl‘«o be
changed by further and longer opportunities of observing Judge K""‘P‘t'
rick’s case, he answered : * The more 1 would see of him the more convinc
I would be that his case was an unfavorable one.” .

Also, the testimony of Doctor J. B. Herron, who has been the a"'mm;g
physician of Judge Kirkpatrick since November, 1883, who deecrlbedd_ls
symptoms, that for a time he has suffered “a large amount of menw}’ l:
tress,” “ had delusions,” * has now got beyond fear of coming trouble, ':'
that his disease has mow assumed a form of « reticence.” .That he 1:3
hopes of recovery, but does not like his symptoms; the delusions i‘i‘:‘tiﬂ
this afterwards, * in my own judgment it is doubtful that vhe wou ;ho
fill the position ” of judge. The testimony of Doctor D- N .R"“];‘“"wul i
says, * taking his age and general condition into consideration,’ s
think it very improbable ” that the Judge will be able to perform hl: o
in the future, and the testimony of Doctor C. C. Wylie,a former phy’ ment
of Dixmont hospital ; Doctor Ayres, oW in charge of insané d;pﬂ" i
of St. Francis hospital, who concur in the opinions of the other Pij
cians that his recovery is improbable. "

Also, the testimonyyot’ a large number of the Pittsb.u_l‘gh b“;va:l to ﬂ]e
mental incapacity of the Judge, and his physical condiick soaw, i
testimony in the case, I think this conclusion may be fairly em.alyim'
That the Judge has been unable, from physical disab.lllty and ﬂ:‘ e pro
pacity, since March, 1884, to perform the duties of his oﬂic'e,f:l“ties .
abilities are that he never will be able to again Pe"fOr"“ his ¢u a'ppo'lﬂl'
being the case, it becomes your duty, under the resolution of ii’“‘:n der 8¢
ment, to inquire whether this is sufficient cause for his remo‘: ! We clsin
tion fifteen of article five of the Constitution of Pennsylvania.

N ition :
that it is, and offer the following reasons in support of % post

Jp—
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In the Constitution of the United States, article one, section two, No. 5,
it is provided “ the House of Representativcs * * * shall
have the sole power of impeachment.” This language is identical with sec-
tion one of article six of the Constitution of 1813, of the Commonwealth
of Pennsylvania.

In Constitution of the United States, article one, section three, No. 6,
* the Senate shall have the sole power to try all impeachments.” This, with
No. 7,is the same provision as contained in section two, article six, of
the Constitution of Pennsylvania of 1878.

Constitution of the United States. article two,section four: % The Pres-
ident, Vice President, and all civil officers, shall be removed from office on
impeachment for,and conviction of, treason, bribery,and other high crimes
and misdemeanors.” Article six, section three, of Constitution of Penn-
sylvania of 1878, provides: ‘ The Governor, and all other civil officers,
shall be liable to impeachment for any misdemeanor in office,” etc. Sec-
tion three of article four of Constitution of 1790, of Pennsylvania, is
identical with that of section three of article six of Constitution of 1873.

Section four of article six provides: “ All officers shall hold their offices
on the condition that they behave themselves well while in office, and shall
be removed on conviction of misbehavior in office, or of any infamous
crime.  Appointed officers, other than the judges of the court of record,
and the Superintendent of Public Instruction, may be removed at the pleas-
ure of the power by which they shall have heen appointed. All officers
elected by the people, except Governor, Lieutenant Governor, members of
the General Assembly and judges of the courts of record, learned in the
law, shall be removed by the Governor after due notice, and full hearing
on the address of two thirds of the Senate.”

Section fifteen of article five of the Constitution of Pennsylvania of
1813 is as follows: * All judges required to be learned in the law, except
the judges of the Supreme Court, shall be elected by the qualified electors
of the respective districts over which they are to preside, and shall hold
their oftices for the period of ten years if they shall so long bebhave them-
selves well ; but for any reasonable cause, which shall not be sufficient
ground for impeachment, the Governor may remove any of them on the
address of two thirds of each House of the Gteneral Assembly.”

Section two of article five of Constitution of Pennsylvania of 1790 is:.
“ The judges of the Supreme Court, and of the several courts of common
Pleas, shall hold their offices during good behavior ; but for any reasonable -
cause, which shall not be sufficient ground of impeachment, the Governor -
may remove any of them on the address of two thirds of each branch of
the Legislature.” "The balance of this section provides for their compen-
Sation,

Section one of article three of Constitution of United States provides
that “ the judges, both of the Supreme and inferior courts, shall hold
their offices during good behavior,” and provides for their compensation.

8 KIRKPATRICK.
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1 quote these several sections of the Constitution of the United States and
of the Constitution of Pennsylvania for the purpose of showing their
similarity and dissimilarity, and for convenience in comparison.

There is no provision in the Constitution of the United States for the
removal of civil officers—which includes judges—except by impeachment.
The Constitution of Pennsylvania provides for the removal of the judges
by impeachment, * for any ‘misdemeanor in office.” and ** on the address of
two thirds of each House of the General Assembly, for any reasonable
cause which shall not be sufficient ground for impeachment.” Under the
Constitution of the United States, * impeachable misdemeanors are deter-
mined by the Senate, just as cach House of Congressand the courts having
the jurisdiction to punish for contempts, determine what acts or neglect
constitute them.” 7 Cranch, 320.

The Senate is the sole judge of what they are,
court.

Curtis, in his history of the Constitution, pages 260 and 26175‘.."5’
“ Although an impeachment may involve an inquiry, whethera crime against
any positive law has been committed, yet it is not necessarily a trial for
crime, nor is there any necessity in the case of crimes committed b.\.’ pub-
lic officers for the institution of any special proceeding for the infliction of
the punishment prescribed by Jaw, since they, like all other persobs, 81¢

amenable to the ordinary jurisdiction of the courts of justice, B respect of
offenses against positive law. T

and there is no appellate

he purposes of an impeachment lie wholly

beyond the penalties of the statute or the customary law. The otjec (.)f
the proceeding is to ascertain whether cause exists for removing “[’f‘l’hc
officer from oflice. Such a cause miy be found in the fact tha.t cither
in the discharge of his office, or aside fro he has violated 8
law or committed what is technically denominated a crime. Bu.tﬁca“se for
removal from office may exist where no offense against posiuvg law :l:s
been committed, as where the individual has, from immorality of mbect by.
or maladministration, become unfit to exercise the office. Th,e ruw; :xr.:e
which an impeachment is to te determined are, therefore, pfcl{h“’ au
not fully embraced by those principles or provisions of law whl? .
ordinary jurisdiction are required to administer.” 1f your ingt ol
being conducted under the Constitution of the United smes, thel‘fs st
be no doubt, that follewing the precedents established in such c?‘ei'nm_
Judge Kirkpatrick would be liable to impeachment and remova! ,°; of bis
ity, and physical inability rendering him un e the (;“tsltam for
office. * Judge Pickering, of the district court of the Unite s of -
New Hampshire, was tried and convicted on four several artic em g
peachment before the Senate of the United States, and removef‘ ,.m.:ny a0
in March. 1804, although the defense in his case was that of insatie
this defense was supported by evidence.”

Annals of Congress, 2d Hildreth's History, 518. )

The power of impeachment is the only mode of gettin

m its functions,

ry w8

fit to exercis

grid of 3 civil

bl
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officer under the Constitution of the United States, whose inability, from
insanity or any other cause, renders him unfit to perform the duties of his
office, and whose every act must necessarily be a misdemeanor or misbe-
havior in office. The Constitution of Pennsylvania of 1873 prescribes two
different modes of removal, to wit: Impeachment for misdemeanor in
office, under section three of article six, and for any reasonable eause which
shall not be suflicient ground for impeachment on the address of two thirds
of each house of the General Assembly, under section fifteen, article five.

As already shown, the Senate is the sole judge of the law and the fact
as to what shall constitute an impeachable offense, and from this judgment
there is no appeal. And is it not a fair inference that when the Senate
joins with the House in an address for the removal of a judge for any rea-
sonable cause not sufficient ground for impeachment. that the Senate has
passed upon the question whether the offense is impeachable or not, es.
pecially when we take into consideration the fact that under section three
of article six it only requires two thirds of the members present to eonvict
in impeachment, and two thirds of the whole body must join in the ad-
dress, under article fifteen of section five ?

The Constitution provides that the Senate shall try all impeachments,
and thus the jurisdiction is conferred on it to try and determine what are,
and what are not, impeachable offenses; and when the Constitution provides
that judges may be removed for any reasonable cause, which shall not be
suflicient ground for impeachment, the jurisdiction is eouferred on the two
branches of the Legislature to determine what is reasonable cause.

But we are met with the assertion that section four of artiele five applies
to the case of removal of judges, and- that a conviction of misbehavior in
office must be had before svme tribunal, as a condition precedent to the
action of the (ieneral Assembly, and that sueh conviction is the * reason-
able cause ” contemplated in article fifteen of section five. We deny this
proposition, and assert that section four of article five has no application
whatever to the removal of judges.

The words “all officers” ara saifiziently c>mprehensive £ cover * the
Governor and all other civil officers ” mentioned in the preceding section.
But, in the subsequent clauses of the section, “all officers” are divided
into two classes, viz: “Appointed officers” and “all officers elccted by
the people,” and from both classes the judges of courts are specifically ex-
¢epted, and upon close examination it is found that the provisions of the
first clause of this article, that *all officers shall hold their offices on the
condition that they behave themselves well while in office, and shall be re-
moved on conviction of misbehavior in office, or of any infamous crime,”
applies only to appointed officers other than the juiges of the courts of
record and the Superintendent of Public Instruction, and only to “all
officers elected by the people, except the Governor, Lieutenaut Governor,
members of the General Assembly, and judges of the courts of record
learned in the law.”
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Section four of article six was intended to provide for the manner of
removal on conviction of offenses, not impeachable, of all appointed and
elected officers, except judges and others excepted therefrom.

As to the judges—except judges of the supreme court—for offenses ot
impeachable, their removal is provided for in section fifteen of article five.
This construction of section four of article six is made more apparent when
we remember the fact that the words ¢ misdemeanor in office™in section
three of article six, and * misbehavior in office " in section four, mean the
same thing. * Misdemeanor in office and misbehavior in office mean the
same thing.” 7 Dane's Abridgment, 366.

« The word misdemeanor has a common law, & parliamentary, and 8
popular sense. As applied to officers, it means maladministration r mis-
conduct not necessarily indictable, not only in England but in the United
States.”

Impeachment of Andrew Johnson, vol. 1, page 123-9. Demesnor i be-
havior, and he who misdemeans misbehaves. .

The argument of the counsel for Judge Kirkpatrick, as 1 understand it,
is this: A judge “shall be liable to impeachment "_and removal—" ff"‘
any misdemeanor in office,” and * shall be removed on conviction of mis
hehavior in office, or of any infamous crime,” and that, instead Of.re@dmg
section fifteen of article five: ¢ But for any reasonable cause which sball
not be suflicient ground for impeachment,” they read : * But if he'sha“be
convicted of any misbehavior in office, or any infamous crime, which shal

1ot be sufticient ground for impeachment, the Governor may remove lim

.Y
on the address of two thirds of each House of the General .-\wl'ﬂbl"
ctions ! *The judges

Is this a reasonable construction of the several se )
shall hold their offices for the period of ten years, if they so long behn:
themselves well,” either in or out of office ; but if the argument (?fco;ﬂ‘-és
for respondent is correct, what shall be done with a judge Who'm“b:],' He
out of his official station, yet not in such a manner as to make lmnsel1 18! p
to be convicted of crime? He may be imbecile, 8 buffoon, OF a fool Ys:nto’
according to their argument, there is n0 power to compel bim t0 ce2
disgrace the ermine with which he has been clothed. I+ jodge

Can it be that a judge in a judicial district, where pe is the onl¥ gf o
learned in the law in the district, who has been elected for 8 tcrl:l .
years, and having performed the duties of his office for ouely::‘ form
count of physical inability or mental incapacity, becomes “Mbde trigleem of
his duties, and refuses to resign, can retain his office to t,h'e e or
all the inhabitants of the Commonwealth, and that there 8 B0 E:lrﬁﬂg"v
remove him? If insane, no one except " 8 relation by b lo?d O:o ascertaid
or a person interested in his estate,” can make an applicatio? " .
the fact, and if they refuse, there is no remedy. The Judge
office, the people suffer, and wait for the years t0 roll awsy ed them.
is ended, or death removes him, before relief can be afford
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think the mere statement of the proposition of the counsel for respondent
in this case is sufficient to show its absurdity.

This provision for removal by address is neither new or novel, as it is
provided for on the address of hoth Houses of Parliament in the act of
settlement, 8 Hallam, 262, and in the convention which framed our Na-
tional Constitution, June 2, 1787, Mr. John Dickenson, of Delaware,
moved * that the Executive be made removable by the National Legislature,
on the request of a majority of the Legislatures of the individual States.
Delaware alone voted for this, and it was rejected, as impeachment was
deemed sufficiently comprehensive to cover every case for removal.” As
already stated, section two of article five of Constitution of Pennsylvania,
1790, provided for removal on address for reasonable cause, and this pro-
vision has remained in our Constitution ever since that time, except in the
amendment, of 1850, “ may " was changed into * shall ” and the Legislature
of 1831-2 having put a construction upon the powers and duties of the
Legislature vnder this provision of the Constitution, House Journal,
1831-2, page 688, and by their reénactment of same provision for removal
of judges in Constitution of 1873, the people of this Commonwealth have
adopted that construction. The reénactinent of a statute, after a judicial
construction of its meaning, is to be regarded as a legislative adoption of
the statute thus construed.

Cotta vs. Ross, 68 Maine, 165.

Frink vs. Pond, 46 N. H., 125.

Commonwealth vs. Hartnett, 8 Gray, ( Mass.,) 450.
Ez parte Cathcart,6 Law Rep., (Chic'y,) 793.

The method of removal of judges has been judicially determined to be
by a trial before the Senate on articles of impeachment duly preferred, or
in case the breach amounted to ‘otal disqualification, by address of two
thirds of each branch of the Legislature.

Commonwealth vs. Gamble, 12 P. F. Smith, 8346. .

By the terms of section fifteen of article five of the Constitution of 1873,
the judges “ shall hold their offices for a period of ten years if they shall so
long behave themselves well.” The words  behave well 7 are equivalent to
the words « good behavior,” and these words * good behavior” are borrowed
from the English laws, and are taken from a statute of Henry VIII, pro-
viding for the appointment of a custus rotulorum and clerk of the peace
for the several counties of England, which provides that the custos should
bold his ofce until removed, and the clerk should hold his office during
8ood behavior. The act recites that ignorant persons have got into office
by unfair means, and was intended as a way of removal from office of par-
ties who were too ignorant, or in any way incapable of performing the
duties of their office. The temure of office of judges in England, by act
13 William, runs: Quamdsiu se bene gesserit.

Our judges hold their office subject to the condition, *if they so long
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behave themselves well,” and, as I have already said, a failure to perform
the duties of their office is a failure to behave well, and, therefore, is mis-
behavior in office, and subjects the party to the powers contained in section
fifteen of article five, to wit: Liability to be removed for reasonable canse;
and, certainly, it a rez;sonable cause to fail to perform the duties of the
office. Misbehavior, which is a mere negative of * good behavior,” is an
express limitation of the office of a judge: North Am. Rev., October, 186
I am willing to admit that the independence of the judiciary ought to be
assured to them, and that they should not be subject to the whim or mercy
of any branch of the Legislature.

But I do not understand that the judiciary of the Commonwealth of
Penusylvania is like the sacred white elephant of the Tndies, which is sacred
from the touch of all, no matter what their faults or their foibles may be.
I understand that he holds his commission subject to the terms and con-
ditions of the Constitution of Pennsylvania, and is liable to all its pensl
or restrictive clauses. We are met with the assertion that an attempt t0
remove a judge on the address of two thirds of the members of the General
Assembly is without precedent, has never been attempted, and it is dso-
gerous in its tendency, and is a remedy that ought not to be pursued. “’f
are not without precedent for this method of procedure. Tn 1x32, a pet-
tion was presented to the Legislature, asking that an inquiry be made,sub-
stantially the same as that we are now considering, in the case .Of Jobn
Young, president judge of the Tenth judicial district of Pennsylvania. The
committee, in that case, reported that there was not sufficient proof 10
justify them in finding that the Judge was incapacitated from old'sge and
intemperance from discharging the duties of his office, but in ﬁfe“”.“’l""t
they say *there can be no doubt that the provision of the Constitution for
the removal of judges on the address of two thirds of both Touses of the
Legislature was intended to apply to cases where the judge bas becon? "

capable of discharging the duties of his office, from either bodily or ments

infirmity arising from any cause. If from disease of accident, his Ph"sf:e
powers should be 8o impaired as to render bim unable to encount:l‘ "
labor and fatigue incident to his station, it would be good catse ]::ci .
moval. So if the mind and memory of a judge should become m,l .
from old age or any other cause, (although not amounting t0 Tunacy :))r e
that should be satisfactorily proved, it would be the imperative 4Ut¥
Legislature to ask his removal.”

“ Next to performing the duties of his o
ought to possess talents and qualifications st
in his decisions and to give public satisfaction in the'
justice. No greater evil can be inflicted upon a commun! y |
which the pu%lic have lost all confidence, and that seldom happen® W'thoqt
some good cause. When such a case is made out by prol.)el‘
would be obligatory on the constituted authorities t0 exercise the

tice with integrity, 8 judge
fcient to inspire conﬁ.dence
administration ©

____-—A
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power of removal by address intrusted to them by the Constitution, pru-
dently but firmly.”

House Journal, 1831-'32, page 688.

It is true that this proceeding was under the Constitution of 1790, but
its provisions concerning removal by address for reasonable cause were
identically the same as that of 1873.

But it is contended that the removal by address is a summary proceed-
ing, and'does not afford the same protection to one charged with misbe-
bavior in office as one who could be impeached for misdemeanor in office.
In the case of impeachment, a majority of the House present the articles
of impeachment to the Senate, before whom the case is tried, and, on the
concurrence of two thirds of the members present, he is convicted and re-
moved. In the case of removal by address, it requires the concurrence of
two thirds of the members of both the House and Senate, and it is then
optional with the Governor to remove him or not. I respectfully submit
that the removal by address gives the accused better opportunities for con-
testing the matter, having his case properly beard and impartially deter-
mined, than by impeachment.

It is argued by the counsel for the Judge that judges stand upon the
same basis as corporations, and rely upon The Commonwealth vs. P. & C.
R.R. Co.,8 P. F. Smith, 26, which decides that the granting of a charter
of incorporation by the State through its Legislature is a contract between
the State and the corporation, and that where the State reserves the right
to forfeit the charter for misuse or abuse, in the decision of all questions
of fact which may arise upon i, the judiciary department must be invoked
as in other cases.” In this case, the Legislature not having reserved to it-
self the right of determining what was misuse or abuse of the franchises of
the corporation, it was but right that this fact should be determined by the
proper tribunal, to wit: the judiciary. But in what tribunal can it be ju-
dicially determined whether there exists a reasonable cause for the removal
of a judge other than in the General Assembly, when the manner of his
removal is specifically pointed out by the Constitution, and he holds his
commission subject to the exercise of that power? Theaddress of the Leg-
islature to the Governor is only exercising the right to petition, reserved
by section twenty of article one of the Constitution, and on the presenta-
tion of this petition a discretionary power is vested in the Governor to de-
cide whether the cause set forth in the petition or address is sufficient to
warrant the exercise of the power cf removal.

But even in a corporation, if the grant of incorporation be a grant of po-
litical powers, if it create a civil institution to be employed in the admin-
ishtration of the Government, in such casc the Legislature may modify its
charter.

Allen vs. McKean, 1 Sumner, (Me.,) 27.
If, in an act of incorporation, the Legislature of a State retains the right
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to revoke the grant of the charter, either absolutely or whenever in its
opinion the company misuses its privilegs, the latter or its members csnnot
complain of the exercise of the power of revocation.

United States Circuit Court. City of éaltimore vs. Connellsville
Railroad, 4 Am. Law Reg., N. S., 760.

Judges are not corporations; they are the servants of the people; snd
the people have reserved to themselves the right to dismiss them for rea-
sonable cause, of which cause the Legislature is the judge.

Under the facts and the Constitution, petitioners respectfully ask the
committee to report to the two Houses—

First. That Judge Kirkpatrick is physically and mentally disqualified
from [ierformiug his oflicial duties,and that this disability is permanent.

Second. That the condition of the courts of Allegheny county demand
immediate relief. .

Third. That sufficient cause exists for his removal in accordance with

section fifteen of article five of the Constitution.
B. C. CugisIT.

——

' AT-
BRIEF OF ARGUMZNT OF COUNSEL ON Beaacr of Hox. JoBN M. .Knm

RICK.

To the Honorable the Members of the Jotnt Commiltes of the Senate and

House of Representatives of the State of Pennsylvanis:

Says Judge Thompson, in the case of The Qommonwealth vs. Gamble,

12 Smith, 346, “An independent judiciary must ever be a cardinal pnncl:):
of constitutional government,” profiting by the experience of t‘,]e '.:0;: of
from which we so largely derive “our laws and many of our pnnmh;;h .
liberty,” we established, as we believed, a system of govemme.nt_w ‘o -
cured * the complete independence of the judiciary, not only in lt: ; :teher
tions among the people, but as against possible encroachments by tJ)
cordinate branches of the Government.” (Opinion of Thompso%: tine case

Recognizing the weight of the observation of Judge Rogersdm ndence
of the Commonwealth vs. Mann, 5 W. & S., 408, viz: " The md :II: rights
of the judges is equally requisite to guard the Constitution & fde:ign'
o individonts from the effects of those ill humors which thesc £ 0
ing men or the influence of particular conjunctures sometimes crfacé to
the people themselves, and which, although they speedily gnvedp ac ¢ in the
ter information and more deliberate reflection, have & e ina;ld gevere
meantime to occasion dangerous innovations in th "
oppression of the minor party in the community-' cigions defining
the idea expressed was embodied in the Constitutional provis e an e
the rights and privileges of the judiciary- In fact,t'he lnng‘“‘ga pentary "
sition of the status of judges under the Constitution. For

—
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have boasted that the judges of the Commonwealth constituted a great
conservative power; that, knowing that nothing but their own ill-behavior
could jeopardize their positions, they would resist sudden gusts of passion
or prejudice which are likely to sweep over any community, and which, if
unresisted, may destroy in a moment the very foundation of government.
Yet we are told to-day that the judges of this Commonwealth hold their
offices, not during the term for which elected, if they so long behave them-
selves well, but during that time if the legislative branch of the Govern-
ment does not within that time determine, by a two-thirds vote of each
House, that there exists, in their opinion, reasonable cause for removal. And
we are further told that this cause may exist without the allegation or
proof of the slightest misbehavior on the part of the judge. In fact, the
proposition is that a judge may be removed for anything, sickness want
of legal acquirement, or anything else which the Legislature may, by a two
thirds vote, determine to be sufficient cause for removal, and insufficient
grounds for impeachment. There is no provision for any judicial ascer-
tainment of the existence of the cause. The judge who has sold his judg-
ment, or otherwise grossly misbehaved himself in his office, is entitled to a
formal trial before a regularly constituted court. The judge, who, whilst
faithfully performing his duties hecomes sick, has no such safeguards
thrown around him. He may be hurled from his office without any such
formalities. .

We live under a government which forbids the taking of a dollar of
property from the humblest citizen without due process of law.

The judge’s right to his office differs from property, in that it is of a
higher and more sacred nature. It is in the nature of a constitutional
grant, (see opinion of Thompson, J., in Gamble vs. Commonwealth, 12
8Smith, 346 ; and of Strong, J., in McOafferty vs. Guyer, 9 P. F. Smith,
109,) yet this right bas no such protection. It is said that the Legislature
and Governor are the absolute judges without question or appeal as to
when a judge must step down and out, and that simple ill-health leaves him
absolutely at their mercy. If the Constitution makes this the condition
upon which he holds his office, that is an end of controversy. In that case,
however, much of the declamation which has been indulged in with respef:t
to the independence of the judiciary must be revised. We must prepare,in
times of excitement, for such judicial out-givings as will naturally result
from a consciousness that the judge who attempts to stay the wave of pop-
ular fury against others may be himself overwhelmed by it. Judges can-
Bot even rely upon the - protection afforded by a faithful performance of
their duties and upright lives, but are stripped of all defense the moment
health fails them. As we read the Constitution, we have a morestable sys-
tem of government than this implies.

We submit the following propositions:

First. The Constitution defines what is the reasonable cause, not suffi-
cient ground for impeachment, for which the Governor may remove on the
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address of two thirds of each House, to wit: conviction of an infamous
crime, and in no case does mere ill-health constitute such reasonable cause.

Second. At all events the existence of the reasonable cause must be
judicially ascertained before the Legislature can act.

Third. The facts in this case are not such as to justify at present the
exercise of so doubtful a power.

The Constitution of 1776 defines the terms of the judges as follows:

“ The judges of the Supreme Court of judicature shall have fixed sals-
ries, be commissioned for seven years only, though capable of re-appoint-
ment at the end of that term, but removable for misbehavior at any time
by the General Assembly.”

5 Smith's Laws, 428, Const., Sect. 23, Ch. 2.

The same Constitution provides, with respect to impeachment, that
“every officer of the State, whether judicial or executive, shall be liab.le to
be impeached by the General Assembly when in office, or after his resigos-
tion or removal for maladministration ; all impeachments shall hebef?“‘
the president or vice president and council who shall hear and determine
the same.”

5 Smith’s Laws, 428, Oonst., Sect. 22, Na'. 2.

The provision of the Constitation of 1799, article fi
respect to term of office is, * the judges of the Supreme Court w,d of te
several courts of common pleas shall hold their oftices during good behx}
vior ; but for any reasonable cause, which ghall not be sufficient ground o
impeachment, the Governor may remove any of them on the address of t"0
thirds of each branch of the Legislature.”

This Constitutiou defines grounds of im
office, which is the grounds of impeachment un ud

The Constitution of 1838 provides, article five,section tWO, that mju{ ﬁ
of the Supreme Court, of courts of common pleas, and of other court!?_o ;nd
ord, shall be nominated by the Governor, and by and with the advict ¥
consent of the Senate, appointed and commissioned by him. bﬂbl:fh“e
judges to hold office for the term of filteen years, if they s0 lon nd all
themselves well, and the president judges of common pleas, etc nvws
other judges required to be learned in the law, for the teru of t;;l'“ug:
“if they shall so long behave themselves well ;74 but for anyreasonvﬂ Oy
which shall not be sufficient ground for impeachment, the Go\er: of the
remove any of them on the address of two thirds of each bra“csu reme
Legislature.” This power of removal extends to -judges of the S0P
Court.

In this Constitution there first appears t
error when he credits it to the Constitution
article five of that of 1838.) $ re-

“All officers for a term of years shall hold their omceros‘;r;::::x“’m'

spectively specified, only on the condition that they 80

ve. section t%0, with

peachment a8 misdemesnor in
der all the constitutions.

Buchalew i8 in

he following : ( "

of 1790. Itis gection
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selves well, and shall be removed on conviction of misbehavior in office, or
of any infamous crime.”

The amendment of 1850 was of section two of article five, made the
judges elective, and changed * may " into * shall,” in the clause relating to
removal on address of hoth Houses. The terms of office remained fixed as
before, and the ninth section of that article remained untouched.

The Constitution of 1874 deals with judges of the lower courts in a sec-
tion separate from that which relates to the supreme judges,and the clause
relating to removal is attached only to the section (section fifteen of article
five) which deals with “judges other than those of the Supreme Court re-
quired to be learned in the law. The clause remains unchanged, save that
“shall” again becomes ** may.”

The general provision in this Constitution, with respect to the terms of
office, is section four, article six. “All officers shall hold their offices on
the condition that they bebave themselves well while in office, and shall be
removed on conviction of any misbehavior in office, or of any infamous
crime:” Officers here include judges, naturally, and as is expressly de-
clared in the subsequent clauses of this section.

Prior to 1838, judges were appointed for life, or good behavior, and were
removable upon address of both Houses or by impeachment. They were
impeachable only for misbehavior in office. They could be removed upon
address for misbehavior, not in office, such as unfitted them for their posi-
tion, but this cause was still, as we shall hereafter argue, misbehavior, not
misfortune, and was to be judicially ascertained.

When the amended Constitution of 1838 was adopted, the judges became
“officers for a term of years.” That Constitution, still retaining the clause
authorizing removal upon the address of two thirds of each House, provides
in the same article that these officers, with others, shall hold their offices
for the terms specified, only on the condition that they so long behave
themselves well, and shall be removed on conviction of misbehavior in of-
fice, or of any infamous crime. Now, these two sections, two and nine, re-
fer to the same subject-matter, and must be construed together. If this
clause in section two provides for removal for cause not specified in section
nine, then the two are utterly irreconcilable. If,however, we recollect that
under all her constitutions the sole ground of impeachment has been mis-
behavior in office, and then apply the removal clause of section two to the
other ground of removal specified in section nine, viz : Conviction of in-
famous crime, we have harmeny.

Is it not absurd to specify the grounds of removal of a judge in section
nine as misbehavior and conviction of infamous crime, having previously
provided that anything should justify removal which did not amount to
ground of impeachment, and in the minds of the Houses of the Legislature
Was reasonable cause, unless section nine was intended to set boundaries
to the operations of section two? The interpretation for which we contend
gives us a harmonious system. If a judge is convicted of misbehavior in
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office, he will, of course, be removed. If he is convicted of a crime not
amounting to this, then if, in the judgment of the Legislature and Go-
ernor, it is so infamous as to require his removal, it can be secured under
section two. We thus give the judge, who does not misbehave in office, ab
least as much protection as the one who does. The Constitution of 1874
is, as to the matters under discussion, merely a transeript of that of 1838.
The construction contended for by us alone reconciles the last clause of
s?ction fifteen of article five, and the first clause of gection four of article
six.

In the convention of 1873, when the question of striking out words
«after due notice and full hearing ” in this fourth section of article six was
under discussion, Hon. H. W. Palmer denounced the proposed amendment
as & proposiiion “in violation of the principles of our institutions—to try,
convict, and sentence a man without giving him a chance to be heard.” He
said: I suppose the time never will come—I sincerely hope it never will
in the Commonwealth of Pennsylvania—when a man shall be removed from
an office of honor, trust or profit, without an opportunity to be heard in
his own defense.” See Debates, vol. 6, page 374

This last clause of section fifteen, article five, contains no provision for
notice or hearing, and if, as the petitioners for removal contend, it istobe
interpreted alone, and as they construe it, then that which Mr. Palmer
hoped would never come had then been with us for eighty-three years,
and the counterpart of the article which produced the state of affairs be
deprecated had then been re-inserted in the very constitution which 88
then being considered; and the objectionable provision had esisted and
been retained with respect to judges—officers whose tenure was 8uppo
to be especially secure, and in whose entire independence were sup
to be bound up many precious rights and liberties of the citizens.

Our second proposition is, that. even if physical or mental disability cﬂl;
be regarded as constituting reasonable cause for removal, yet the fact ©
such disability must be judicially ascertained and declared before the t¥0
Houses can validly act. In other words, the power t0 cause A remoa
depends on existence of a reasonable cause, * the power is tied to the fach
and without the fact there is no power.”

The opposite view is equivalent to saying tha
dependent upon a cause Which the two Houses may de
which is only another way of saying that the power is dependent ¥
will of the Houses to exercise.

Of course, it is obvious that, if the Houses possess b
selves absolutely declare the fact of a reasonable cause,an
thinks fit to make the removal in pursuance of the address, ¥
mode of redress, no matter how unjust or unfounded the action 0
Houses may be.

We are, then, brought inevitably to face the qu
that our judges hold their offices at the pleasure O

two Houses.

¢ the power of renewal i8
em reasonable,
pon the

he power 0 them-
if the Governof

s, there is 00
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estion whether it is true
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In discussing this guestion, we are not without the assistance of adjudi-
cated cases.

Before the constitutional amendment of 1857, it was not unusual for the
Legislature, when creating a corporation, to provide that, in case of abuse
or misuse by the corporation of its chartered privileges, the Legislature
should have the right to revoke the same. The question arose, in several
notable cases, how was the fact of misuse or abuse to be determined?
Could the Legislature do so by a simple declaratory act? Or must the
fact be judicially determined and declared before the Legislature could ex-
ercise the power of revocation ?

On the one hand, it was argued that the Legislature had a right to grant
the chartered privileges on such conditions as it should think fit to impose,
and that, having'declared that the company should hold its privileges upon
the express condition that they should not be misused or abused, it was
no infringement of the contract between the State and the corporation if the
Legislature should declare and enforce the forfeiture. '

To this, it was replied that the right of the State to forfeit, in case of ac-
tual abuse or misuse, was not denied, but that the right of the Legislature
to find out the fact of such abuse or misuse was denied.

In the case of Erie & Northeast R. R. Co. vs. Casey, reported in'2 Ca-
sey’s Reports, 287, and in 1st Grant’s Cases, 274, these views wcre consid-
ered by the Supreme Court. The learned judges did not agree in their
conclusions. Judge Lowrie held with those who regarded the power as a
legislative one, not subject to judicial supervision. Judge Woodward
thought that the power could not be exercised by the Legislature without
a previous hearing and finding of the fact of abuse, but that such hearing
and finding might be either by a court and jury, or by the Legislature.
Chief Justice Lewis considered that the fact of abuse or misuse was sim-
ply a judicial one, that could only be determined hy a legal proceeding, in-
stituted by the State for that purpose.

Owing to the conflicting views of the learned judges, much uncertainty
was felt by the legal profession as to the real meaning and effect of the de-
cision in that case. These doubts were removed by the later case of The
Oommonwealth vs. The Pittsburgh & Connellsville R. R. Co., reported in
8 P. F. Smith, 26. It was there declared by a unanimous Court that the
law of Pennsylvania must be definitively settled, that where the power to
revoke and rescind a charter was dependent upon the fact of misuse or
abuse, such fact must exist in order to afford a valid basis for legislative
revocation, and that the State herself could not declare or find the fact,
but the fact must be judicially ascertained and declared.

Judge Sharswood, giving the opinion of the Court, said: “If this were
a contract between man and man, it could not be pretended that when one
party reserves the power to rescind in a certain event, he is thereby consti-
tuted the judge of whether the event has occurred. It isa condition prec-
edent to the exercise of the power, and the party claiming it must prove
&ﬂflrmatively the existence of the fact. What difference does it make that
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the State is one of the parties? She has entered into this contract throngh
the Legislature, and in the decision of all questions of fact which may
rise upon it, the judiciary department must be invoked as in other cases.”

The application of the doctrine of these cases to the matter in hand is
very obvious.

If the judges can only be legally removed if and in case of & reasonable
cause, and if the Constitution has not in terms conferred judicial powers
upon the Houses to inquire into and ascertain the facts, then the presump-
tion and meaning of the Constitution are that the fact must be judicial’y
ascertained and declared before the Houses can act.

The power to vote a removal depends upon the fact of misbebavior or
some reasonable cause. But who is to judge whether the contingﬂfc.\'
upon which the power depends has or has not occurred? The Constitution
is silent on this point. There is not the slightest intimation that the ques:
tion of fact is to be adjudicated by the Legislature. There is Do provision
for any notice or trial before that body. Notice to the party aceused, and
an opportunity for a fair trial and a full hearing, are s0 indispensable {0
the validity of a judicial sentence, that it may be presumed that thes‘se 4
sentials would have been provided for, if the intention had been to ﬂl."e.w
the Legislature the power to try and determine the question. See opinion
of C. J. Lewis, 1 Grant, 275. .

Nor can these cases be distinguished by the suggestion that t"ey 3;°t
on what are termed contracts between the State and her gravtecs m
stantially, the question is whether, when a certain power is.g“’““ toor 1&
gerved by the Legislature, to be exercised upon the happening fyfa conlt;:e'
gent event, can the Legislature, in the absence of express provision de: \be
and find that the contingency has bappened, and the conclusion 1 t.ht';i al
question is a judicial one, and that the Legislatare does not p(?SS(‘S?J; ! "
powers, and that hence *the judiciary department must be invoked 88
other cases.”

Moreover, the relation between State and
There are mutual obligations, which constitute a

the judges isa contractual oneh.
legal consideration, eAC

N is some-
for the other. But while there is a contract in 2 legal sense. the';ie galars
thing more.” It is & contract with constitutional sanctions. m of Wis

i tel
cannot be changed. Nor can the officer be removed during the

office, so long as he shall behave imself well. .

The man himself has a pecuniary and personal interest. in the Lo
emoluments and dignity thereof cannot be taken from him, .e!;ceil: mpeacl
demeanor in oflice, of which he has been found guilty .by tmh ‘; boen duly
ment, or for some high crime and misdemeanor, of ‘"h‘“.h heh dﬂ
convicted, after full and fair hearing under the law of tne.la (;nse

Butthe subject has larger dimensions,and more far-reaching cmce
than the mere question of the right of a single pereot oo Omil.led to re-

Following the lead of our English ancestors, we have been | feature?
gard the independency of the judiciary as on

office. The
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of our system of laws and polity. That independence has been most sedu-
lously guarded, as we have always been led to suppose, from executive or
legislative encroachment. General astonishment and alarm will be created
if it be now announced that there is embedded in our Constitution a pro-
vision that our judges can be removed by the Governor at any time on an
address from both Houses. It will not relieve that alarm to say that this
cannot be done unless there is reasonable cause for such removal, if, at the
same time we are told that the Legislature, or one of its committees, can
declare the existence of such reasonable cause. We submit that this hon-
orable committee should approach and consider this subject in a historical
spirit. A coustitution is not to receive a technical interpretation like a
common law instrument or statute. It is to be interpreted so as to carry
out the great principles of the government, not to defeat them. The Com-
monwealth vs. Clark,T Watts & Sergeant, 127.

It may be said that it is an evil calling for remedy that a judicial office
should be held by an invalid judge. Granted. But that the judicial ten-
ure should be held at the pleasure of the executive and legislative depart-
ments would be a greater evil. The former evil will only be occasional
and temporary. The latter would impair the integrity of our entire system
of government. Nor is there any force in the argument that our judicial
history shows that there is no danger of any abuse of such a power, as
seen in the fact that it has seldom, if ever, been exercised. e contend
that such fact shows that it has never heretofore been thought that judges
hold their offices subject to removal by the Governor and Legislature, with-
out & trial, and without having been guilty of misdemeanor in office, or of
any offense against law or good morals. )

Again, the Constitution contains, in the eighth section of article five, a
ready remedy for the evil of a permanently disabled judge. *The number
of judges in any court of common pleas may be increased from time to
time.” The trifling expense thus oceasionally required is not to be named
a5 against the vice of a judiciary removal at the will of the Governor and
Houses. Another remedy may be found in resorting to the temporary aid
of judges from neighboring districts, as provided for by law.

See the case of In Application of the Judges, 14 P. F. Smith, 33.

Our last suggestion is that the committee recommend the Houses to
take no further action in this matter, in view of the facts disclosed by the
evidence, -

Even if our previous propsitions are deemed unsound, it caunot be de-
nied that the power to deprive a meritorious judge of his office because of
illness is harsh and arbitrary, and should only be exercised in a case en-
tirely free from doubt, and when the public interests demand it. But, in
the present case, it is by no means certain that Judge Kirkpatrick will
never be restored to health and activity. Two young physicians, one. of
whom has never seen the J udge since his illness began, and the other has
8een him but once, and that for a short time, do indeed declare their belief
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that he will never be fit to resume his official functions. As against those
gentlemen, we have the opinions of two physicians of eminence, long famil-
iar with Judge Kirkpatrick, and his actual medical attendants during bis
present illness. They speak guardedly, and do admit that the probabilities
are against recovery, but they both say that recovery is not impossible—
that the case is not without hope.

The evidence also clearly discloses that the public interests are not ser
iously suffering by reason of Judge Kirkpatrick’s incapacity. The business
of the court, No. 2, common pless, to which he belongs, is about a8 well ad-
vanced as is usual at this time of year,and indeed much more forward then
was formerly customary in that court. The cases in No. 1 are not at all
in arrears, and, as that court is open to all suitors, cases at law or in equity
can be brought and speedily disposed of. .

Moreover. the time of the usual annual vacation is closely approsching.
During the three summer months there will be no jury trials, and Jud'ges
Ewing and White can readily transact the routine business of that Pe"‘_’d'
By that time the state of the sick judge will be fully developed, and po.mt
either to assured recovery, or to such a hopeless condition 83 to bn_nz
about a voluntary retirement. In the meantime, if any actual neceSS“.Y
arises, relief can be obtained by calling in the aid of neighboringj“d.ge’v n
the manner pointed out by the Supreme Court in the case alreads cited

The counsel on behalf of Judge Kirkpatrick respectfully ask the com-
mittee to report to the two Houses: -

Firet. That Judge Kirkpatrick is not chargeable with any oﬂ‘?nse again
law or good morals, nor with any voluntary dereliction of official d“t);tive

Second. That Judge Kirkpatrick bas, since his appointn’lent, 'beﬁﬂ & -
and efficient in the discharge of his official duties untila pen?d withina y
past, since which time he has been incapacitated by severe illness.

Third. That the medical and other evidence leaves it uD
Judge Kirkpatrick is irrecoverably ill.

Fourth. That the condition of the business ::ed el foee

. ive i judict
county is not such as to at present require incre '1J‘uos. A, MassiALl
A. M. Browh,
GgoRoE SEIRAS, I3
c.W. Ross,
S. A. McCLuse.

certain whether

the courts of Allegheny
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THE REPORTS OF THE COMMISSION.

Tae MaJoriTy REPORT.

To the Honorable the Senate and House of Representatives of the (Jom-
monwealth of Pennsylvania :

GENTLEMEN: Your committee, appointed under the concurrent resolution
of the Senate and House of Representatives, passed on the 3lst day of
March, A. D. 1885, to inquire into the mental and physical condition of the
Hon. John M. Kirkpatrick, associate law judge of the court of common
pleas, No. 2, Allegheny county, beg leave to make the following report, viz:

That on the *day of April the committee met, and having organ-
ized by electing a chairman and secretary, fixed Tuesday, the 21st day of
April, at the court-house, in the city of Pittsburgh, at the hour of ten, A.
M., for hearing the allegations set forth in the petition, of which they
caused immediate notice to be given to Judge Kirkpatrick, and at the same
time subpcenas to be issued for witnesses, at the request of petitioners and
. respondent. ’

That on the day and hour appointed, in the orphans’ court-room in the
city of Pittsburgh, the committee met. Petitioners were represented by
Charles F. McKenna and B. C. Christy, Esgs., and respondent by Thomas
M. Marshall, A. M. Brown, (teorge Shiras, junior, C. W. Robb, and S. A.
McClung. .

It appearing that notice of the proceeding had been given to Judge
Kirkpatrick and some of his immediate relations, the committee proceeded
to take the testimony, which is hereto attached. and made part of this re-
port.

The allegation of the petitioners is set forth in the preamble to the con-
current resolution, which reads as follows, viz: ** WHEREAS, It has been
represented in the petition of a large number of the members of the bar
of Allegheny county that the Hon. John M. Kirkpatrick, additional law
judge of the court of common pleas, No. 2, of said county, is unable to
perform the duties of his office by reason of mental and physical disease,
which is believed to be incurable ; and that said disability has existed’for
80 long a time the business of the said court has been delayed, to the in-
Jury of the public in general, &c.”

From the nature of the charge, it became necessary to examine quite a
number of witnesses, among said witnesses being the Judge’s family physi-
cians, Doctors Rankin and Herron; three medical experts, Doctors
Hutchinson, Wylie, and Ayers; Judge Kirkpatrick’s associates upon the
bench, J udges Ewing and White, and several members of the Allegheny
county bar.

9 KIRKPATRICK.
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It appears from the evidence that Judge Kirkpatrick is now fifty-nine
years of age. That in the month of March or April, 1883, when he was
holding the March term of the criminal court, he broke down and was
unable to carry it through, and that from that time he has not been able to
do any effective work. He, however, tried some cases,and sat with his
associates upon the bench during the fall of 1883 and the winter of 1884,
but his condition of health was such that in the spring of 1884 he w3
obliged to retire permanently from the bench, and since that time has been
contined to his room and unable to perform any of the duties of his cffice.

The evidence as to the physical and mental condition of Judge Kirk

" patrick is entirely conclusive in establishing such a weakening of body and
impairment of mind as to warrant the committee in the finding that in all
human probability be will never again be able to perform the duties of his
office.

His Honor, Judge White, one of his associates upon the beneh for the
last ten years, testifies that from the time Judge Kirkpatrick broke do¥n
during the March term of the eriminal court,in 1883, he saw him fre
quently until last fall, and he never considered him mentally capable of
holding court for the last two years. That during all that time there was
a giving away, & weakening, @ gradual impairment of his mental facul:
ties.”

His Honor, Judge Ewing, Judge Kirkpatrick's other agsociate on the
‘bench, testified ** that beginning from the last of February or first of March,
1883, that he was a very gick man, very seriously sick, and worse thad be
‘himself thought he was, and he undertook to do things that he had bet”
not have done; should have rested ; and, like alwost any other l’erson':;
that condition, when very weak and feeble and: sick, it would effect

nerves, and effect his judgment, perhaps.” et

Doci,;or Herron, tho hid been the family physician of Judge Klr:pﬂt
rick for some considerable time, and who had been his regular “".te:d'::l;
after fully describing his ailments, could only say that he entertail

g hope ” that Judge Kirkpatrick would ultimately recover- Hospi

Doctor Hutchinson, superintendent of the Western Pennsylv ania, c;m-
tal for the Insane at Dixmont, who had visited Judge Kirkpatﬂ'ctk 1:5 @

pany with Doctor Herron the morning he was examine‘d a8 8 Wl 'l’]e r:)un i

who had made a careful examination of the Judge, testified that de

Judge Kirkpatrick suffering from peretic dementis, Of loss of min of bis

from the condition in which he found the Judge, and from ihe St:ri‘ierrony
increasing illness from month to month. as narrated by Dodcw‘s age, his
that it was his opinion, ¢ taking into consideration the J g;itiou that
very poor general health, the long standing of his 'P"e““t co?zankin' who

the chances are that he never may get mnch better.”  Doctor ]Ierroﬂ" a

was Judge Kirkpatrick's attending physician prior t0 !)ocb(;’l' Judges ¢
who had recently visited the J udge, testified " thst.takl.ng 't c iml;fo
and general condition into consideration, be thought it VerY

o
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that he would ever again be able to perform his duties upon the bench.”
Doctor Rankin in his testimony described the disease from which the
Judge was suffering to be hemiphlegia, or paralysis of half the body.

Doctor Wylie, formerly assistant superintendent of the Western Pennsyl-
vania Hospital, and who has had considerable experience in the treatment of
the insane, and of patients similarly affected as is Judge Kirkpatrick, testi-
fied,after a full conversation with Doctor Herron as tothe Judge’s symptoms
and treatment,and after hearing the testimony of Doctors Herronand Rankin,
and reading the testimony of Doctor Hutchinson, as detailed to the commis-
sion, that it was his opinion that Judge Kirkpatrick would never sufficiently
recover from his present malady so as to be able to perform his duties upon
the bench. Doctor Ayers testified that if the Judge’s symptoms were such as
had been described by the other physicians, their diagnosis of the case was
correct. I'rom all the evidence, as detailed by the various witnesses, the
committee is warranted in but one conclusion, viz: That Judge Kirkpatrick
is unable, by reason of mental and physical disease, to perform the duties
of his office, and that in all human probability he will never again be able
to sit upon the bench.

The remaining question then before us is, whether this is reasonable
cause for Judge Kirkpatrick’s removal, under section fifteen of the tifth
article of the Constitution of this Commonwealth, which reads as follows,
viz : “All judges required to be learned in the law, except the judges of
the Supreme Court, shall be elected by the qualified electors of the respec-
tive districts over which they are to preside, and shall hold their offices for
a period of ten years, if they shall so long behave themselves well, but for
any reasonable cause, which shall not be sufficient ground for impeachment,
the Governor may remove any of them on the address of two thirds of
each House of the General Assembly.”

The clause relating to the tenure of oflice by judges has a history dating
several centuries back, and this part of the Constitulion especially should
be construed in a historical sense, in order that its true meaning may be
ascertained. Reasonable cause means something, and as each particular
reasonable cause which would be sufficient ground for removal is not
enumerated or specified in the Constitution, the light of history alone,
shining in upon it, can reveal its true meaning and intent.

The right to remove judges at pleasure by the sovereigns of Englanfl
was, at one time, claimed to be a prerogative of the Crown, and not until
the time of Charles II were judges appointed during good behavior.
Neither did this idea become a principle of the English constitution until
the year 1701, but shortly after the adoption of this principle in the Eng-
lish constitution, it was enacted that Parliament might remove from office
by concurrence of both Houses.

The wisdom and excellence of this act of Parliament were at once seen and
felt by other nations of Europe, and we find it shortly afterwards adopteﬁd
in the constitution of Sweden; in the French constitution of 1791-5; in
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1{];(: 4constitui:iom).l charter of Louis XVIII, and the Duteh constitution of

It appears that, without any assignable reason, and without notice to the
judges even, under the English constitution during the reign of William
11, Parliament had the right of removal by concurrence of both Houses,
The right of removal seems to have been incorporated into the several Con-
stitutions of Pennsylvania, with the additional limitation, however, that
the Governor may remove any of the judges for reasonable causé, o the
address of two thirds of each House of the General Asembly.

Section four, article six, of the Constitution provides, infer alia, as fol-
lows: * Al officers shall hold their oftices on the condition that they behave
themselves well while in office, and shall be removed on conviction of mis-
behavior in office, or of any infamous crime.”

It is not claimed,as we understand it, thata judge could not be removed
under this section of the Constitution, on conviction of misbebavior in
office, or of an infamous crime. Neitheris it claimed that 8 judge may not
be removed, for reasonable cause, under section fifteen, article five, of the
Constitution, but the question is, what is reasonable cause, and how shall
that reasonable cause be ascertained and determined? I8 misfeasance iD
office, inability to perform the necessary duties, such reasonable cause 88

would justify removal, and if so, how is this fact to be ascertained? The

Legislature clearly cannot remove for trivial or arbitrary causes, and when
ntrusting this power to the

the Constitution makers framed the article e

Legislature, they doubtless at least presumed that that body would be cor
posed of such wise and intelligent men, who would not act without ressor-
able cause, to be ascertained in such manner as is usual and customary 11

legislative bodies.
The only precedent we have in our State for such & proc ;
+. who was charged with “1

of Judge Young, of the Tenth judicial district,

competency, by reason of old age and intemperance.” In that case the
committee,in making their report to the Legislature (Journal of the Housé,
18312, vol. 2, page 689,) said: “ The question of incompetency 10 &
charge the duties of a judicial office is one of great delicacy, 58 there 920
criterion by which to ascertain the degree or extent of intellectual POFer
necessary for that purpose. There can be no doubt but that the provl*

0
sions of the Constitution for the removal of judges, on the addresi Ofc::es
thirds of both Iouses of the Legislature, was intended to apply 10 &%

o duties of bis

where the judge had become incapable of discharging th e
office, from either bodily or mental infirmity, arising from.any. cal
1f from disease or accident, his physical powers should be‘so impair -
to render him unable to encounter the labor and fatigue'incldent to his ®
tion, it would be good cause for removal. So, if the miP

a judge should beiome imbecile from old age or other cause (althoug? not
amounting to lunacy,) and that should be satisfactorily proved,

it woul
. Next to
be the imperative duty of the Legislature 'to ask bi g

s removal.
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performing the duty of his office with integrity, a judge ought to possess
talent and qualification sufficient to inspire confidence in his decisions, and
to give public satisfaction in the administration of public justice. No
greater evil can be inflicted on a country thau a court in which the public
have lost all confidence, and that seldom happens without good cause.
When such a case is made out with proper evidence, it would be obliga-
tory on the coustituted authorities to exercise the statutory power of re-
moval, by address intrusted to them by the Constitution, prudently but
Jirmly.” This proceeding was had under the Constitution of 1790, but the
language does not differ from that in the Constitution of 1874.

Respondents’ counse) suggest that the fact of misuse or abuse of office
must be judicially ascertained and deny the right of the Legislature to
make the inquiry.

It certainly was not the intention of the framers of the Constitution to
give the Legislature power to remove a judge for reasonable cause, and
then deny the right to ascertain that cause. It is a well-established princi-
ple of constitutional law that inherent with the power to perform is the
power to ascertain the cause for the performance.

It is also suggested that this is a case of casus omissus.

The matter of disability during the term of office has been well under-
stood and often discussed by the men who introduced the clause into the
American Constitutions. Regarding all the possibilities of the future, as
they evidently did, it is fair to presume the clause in question was intended

by them to apply to cases of disability by means of mental or physical dis-
ease. Any other construction than this would be to concede that there is
no power given in the Constitution to remove judges from oftice, no matter
the extent of their disability to perform the duties of their office, which
would operate in cases where all or a majority of the judges became dis-
abled to a complete blocking of the judicial systems of our State.

It is proper to state that there is not the slightest charge made against
Judge Kirkpatrick’s integrity, or that he has committed any offense against
law or good morals, nor with any voluntary dereliction of duty, but, on the
contrary, the whole tenor of the testimony is that he was industrious and
anxious to perform his duties on the bench until he becane seriously ill.

It is proper to state further that both the petitfoners and Judge Kirk-
patrick were represented before your committee by very able and distin-
guished counsel and that the fullest latitude, in accordance with the rules
of evidence, was given both sides in their examination of the witnesses in
order that your committee might be fully informed as to the Judge’s true
condition.

After a full hearing and serious consideration of the whole testimony,
83 well as of the constitutional question involved as to the power of the
Legislature to recommend a removal from office, the committee are of the
opinion that the incompetency of Judge Kirkpatrick to discharge the du-
ties of his office by reason of mental and physical disease is fully made out
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by the evidence, and that the Legislature, under the provisions of the
fifteenth section of the fifth article of the Constitution have full power to
recommend his removal, and such is their recommendation.
GEO. W. HOOD,
JOHN D. BIDDIS,
JOHN E. FAUNCE.

P

MiNORITY REPORT.

To the Honorable the Senate and House of Repregentatives of the Com-
monwealth of Pennsylvanis:

GENTLEMEN ; It is with deference to the judgment of the majori
commission and no small measure of reluctance, under the evidence adduced
by the petitioners in this case, that we make this report differing from the
conclusions of law of the majority of our colleagues. .

We do not hesitate to report to your honorable bodies, under the testl
mony in this case, that His Honor, Judge Kirkpatrick, is, and bas been, or
some considerable time past, physically and mentally i“"’l’acn_md fm?
discharging the duties of his oflice, and that there i nothing in the &%
dence to warrant a hope, much less a belief, that he will ever be restorel
to his powers. We believe, that if your honorable bodiesy‘"'.th the Eeet-
tive, have the constitutional power to remove a judge for '"‘f“'mn" m:;
connected with moral turpitude, that the case under consideration pres?ﬂ
all the essentials to warrant, and all the necessities t0 induce, s.uch actut):é
. The request upon the part of the counsel of Judge Kirkpatrick (e s

commission should find “ that the condition of the busin.ess of the c;.llcm
of Allegheny county is not such as at, present to require 1“0’“‘“‘?!“ ,s'n‘)
force,” we dismiss as irrelevant. The Constitution (article five, sectio? dges
requires that the courts of that county shall be composed of three .:‘uctgitn
eack, and it would not be more impertinent to insist upon the. samlf 20 "
the case of an actual vacancy or a proposition 0 t"t“,lb' abolish ¢ ;issioll'y

We come, then, at once to the question which bhas d?vxdefi the comomr ¥
given a case in which 2 Jjudge of a court of record in .thns Co:lnul;es b
is incapacitated, mentally or physically, from performing the“ ol
office, such incapacity arising from no fault of his, bl_lt wholly e of T
God, has the General Assembly and the Executive, in the Mo ation
cedure indicated in the fifteenth section, article five, of our Cons

the power to remove ?

ty of the

and to indicaté the

We have endeavored to state the proposition Poldl,):, the frailty of our
full measure of instances of hardship which might, 11 f|)iainucﬂS.

natures, at times inflict a constituency ;
the facts of Judge Kirkpatrick's case fully warrant,
the highest considerations of constitutional 1a¥ and
say to you that such power does pot exist.

e
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The words of the provisions of the Constitution by which these proceed-
ings are said to be authorized will be found in the fifteenth section, article
five, and are as follows :

“All judges required to be learned in the law. except the judges of the
Supreme Court, shall be elected by the qualified electors ot the respective
districts over which they are to preside, and shall hold their offices for the
period of ten years, ¢f they shall so long behave themselves well, but for
any reasonable cause which shall not be sufficient ground for impeachment
the (Governor may remove any of them on the address of two thirds of
each House of the General Assembly.”

Thus it will be seen that * for any resonable cause which shall not be
sufficient ground for impeachment” the Governor, upon the address of two
thirds of each of your bodies, may remove any common pleas judge of the
State. What is meant by the words ‘¢ reasonable cause,”” “ not sufficient
ground for impeachment?” Is the disability of a judge arising by an act of
God such cause? If so, Judge Kirkpatrick can be removed by these pro-
ceedings.

In the first place, we will examine the history of this provision of the
Constitution, and will endeavor to show that it is not intended to have any
such reference, :

It would be the merest pedantry to recount the causes which led to the
English revolution in 1688. Suffice it that,as a result.the English judiciary
by that political event advanced from the position of the merest servants
of the Crown the first step towards independence. By the12and 13 William
III, e. 2, it was enacted : * That after the said limitation shall take effect
a8 aforesaid, judges commissions be made guamdiu se bene gesserit, and
their salaries ascertained and established ; but upon the address of both
Houses of Parliament it may be lawful to remove them.” (4 Ruf. St., 63.)

This was followed by 1 Anne, c. 8, (4 Ruf. St., 90,) providing that com-
missions should not expire until six months after the demise of the Crown,
and by 1 George 111, ¢. 23, (8 Ruf. St.,574,) in which the statute of William
was reénacted, and further provided that the commission should not de-
pend upon the demise of the Crown at all.

12and 13 William I11 was the great and fundamental statute of the liberty

. and independence of the judiciary of England, though the 1 George I1I has
popularly been accredited that honor, (Hal. Cons. Hist. ITL. 262; Har-
grave’s Notes to Bl. Com., Bk. I,) and is the statute from which all provis-
ions found in our Constitution, and those of our sister-States, relative to
the removal of judges by address of the General Assembly, have their
origin.

When we take into consideration the position occupied by the judges of
England from the Conquest and before to the revolution of 1688, cow-
mencing with the King dispensing justice in proper person in Aula Regis,
with the judges merely as menial clerks, only compelled to resign this
Position by the multiplicity of causes, and learning necessary to its fulfil-
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ment to these clerks, gradually advancing in learning and dignity to judges
learned in the law, but still no better than the merest dependents of the
Crown, appointed and removed at will, puid little or much, as more or less
subservient. from the King’s private purse, we cannot but believe that.
under 12 and 13 William 111 a judge might be removed for any cause what:
soever, political, religious, criminal, mental, or physical.

This was the English power of removal at the date of the American Reve-
lution, and the first Constitution—forming period of this State. As farss
we know, this was the only light before the framers of our first Constitutions.
and we will now examine what use they made of it and in what form it ap
peared. We discover it first in the twenty-third section, Constitution of
1776, as follows:

“The judges of the Supreme Court of judicature shall have fixed sals-
ries, be commissioned for seven years only, though capable of reappoint-
ment at the end of that term,but removable for misbehavior af any time by
the General Assembly.” (Cons. and Charts., p. 1545.) )

In the preceding section, it is provided that judges may be impeached io
office, after resignation or removal for maladministration. .

Nothing is said about removal of common pleas judges in this crndf in-
strument, and these were the only provisions pertaining t0 the subject
"This, then, is the restriction put by those framers o0 the statute of \\.’ﬂham
IIL. This is how they left the broad right of the King and his l"m‘luune‘l!t
to remove a judge for any cause. 'They restricted that vast power t0 1
stances of misbehavior in or out of office only. .

The Constitution of 1776 was followed by that of 1790, and it is 0 this
latter instrument (article five, section two) we find the essentl.al e'SP“*'
sions of the fifteenth section, article five, of our present Constitution fr
the first time. as follows : « The judges of the Supreme Court and of the
several courts of common pleas shall hold their offices dum?g good d
havior, but for any reasonable cause, which shall not be sufficient gl‘o‘mr
of impeachment, the Governor may remove any of them on the address 0
two thirds of each branch of the Legislature,” &e. o1

We will now examine how this provision grew in the convention 0' 1! tn
In the report of the committee of nine, appointed by the co“ve“m?ﬂch
make a draft of the proposed instrument, wé find these words from'Wd .
the above was made: * The Chancellor of the Commonwealth, the Jllufon
of the Supreme Court, and the judges of the several courts of co:lﬁo'
pleas shall be commissioned and hold their offices during g00d b:d;rm
% % % but the Governor may remove any of them on the ection
of two thirds of each branch of the Legislature.” (Article five, ®
two.) (Min. Con., 1789, p. 43.)

This language was not what the convention wanted,
not an unfair argument to say that, if the Legislature 80¢ 7 o
t> have the power contended for by the majonty of the commlssn '
could not have found better language in which to have conferred it

and it is certainly

d Governor were
they
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When the Constitution is finished and submitted to the people, we find
this change to have been made: “But [for any reasonable cause which
shall not be sufficient ground of ‘mpeachment) the Governor may remove
any of them on the address of two thirds of each branch of the Legisla-
ture.”

What is the meaning of the words in brackets, and how did they come
to be inserted? What is the meaning of the reference to the process of
impeachment ? It is the first time it appears in connection with these pro-
visions, and there is certainly a reason for its appearance. Let us examine.

We now ask your attention to the nature of the process of impeachment
a8 existing in England prior to the American Revoluation, the uses to which
it was then put and the changes effected by the Constitutions of the Uni-
ted States. i

By the English process of impeachment, all the King's subjects were im-
peachable in Parliament (Woondeson’s l.ec., 608,) whether in office or in pri-
vate life. Tmpeachment was for all offenses of every character, whether
political, official, or simply criminal. A judge might be impeached for not
carrying himself in a sober manner, and not having a grave and virtuous
conversation, or, as in the case of Sir William Scrogg’s it was complained
that “he by his frequent and notorious excesses and debaucheries, and his
profane and atheistical discourses doth daily affront Almighty God. dis-
honor his Majesty, give countenance and encouragement to all manner of
vice and wickedness, and bring the highest scandal on the public justice of
the Kingdom™ (13 Lord’s Jour., 787). In short, anything was the subject
of impeachment that the ingenuity of a parlinmentary committee could
suggest (15 Am. Law Reg., 265).

Under this doctrine of impeachment, where a judge could be impeached
for anything from treason to incapacity, resulting from any cause, and judg-
ment of removal pronounced at will of the Lords, the Constitution of 1776
provided, notably, that a judge could be removed for misbehavior only.
In the Constitution of 1790, a great change is effected in the scope of im-
peachment as practiced in England. No person is to be hereafter impeached.,
except officers, only for misdemeanors in office, and judgmeut is to extend
to removal only.

The Constitution of 1776 had narrowed the English power of removal
to misbehavior generally, whether in office or out of it. The Constitution
of 1790 narrowed the circle of English cases of impeachment to misde-
meanors in office. Thus, under the Constitution of 1776, impeachment
might have been made for any offense for which it lay in England; re.
movals of judges could be made for misbehavior only. In the Constitu-
tion of 1716, removal of judges by the Legislature was the primary means.
Under the Constitution of 1790, impeachment became the primary instru-
ment, and removal by the Governor and Legislature a secondary, or only
to be exercised in those cases in which impeachment was not proper, or in
other words, where the “ cause was not sufficient ground of impeachment.”

0
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These causes, sufficient and insufficient for impeacbment, had been es-
pressly confined by the Constitution of 1776 to cases of general misbe-
havior. .

Some misbehaviors might not amount to a misdemeanor in office, but
still might be sufficient to remove. For these cases the words,* For any
reasonable cause which shall not be sufficient ground of impeachment,”
were inserted.

In fact, the two amendments to the draft of the committee of nine asto
impeachment and the tenure of office of the judiciary moved together.
The impeachment article was amended restricting the grounds of impesch-
ments to misdemeanors in office in convention on the 13th day of Febr
ruary, 1790, (Min. Con., 1789, p. 96.) and the insertion of the words," For
any reasonable cause which shall not be sufficient ground of impeacbment,”
followed on the next day. (Ib.,pp. 98-99.) This, then, we believe to be
the proper reading of these words.

The Constitution of 1790 did not enlarge the causes for which a judge
could be removed. It simply raised the loose and tyrannous system of
English impeachment into a valuable and proper instrument, whose whole
object was removal from office. This was the new character impe“b'“e‘.“
was to grace, and the primary and great ground for impeachment was Ia}d
in misdemesanor in ofice. Removal was fixed a8 the judgment, ‘_‘"d ,d's’
qualification followed as’the sequence. That which is misbehavior It 8
judge, and not a misdemeanor in oflice, if’ reasonably flagrant, S‘.m“ b_er“
cause for removal on address by the Legislature, but does not disqualify-
Thus interpreting the meaning of these words, we are able to refld the sec-
ond section of the fifth article of the Constitution of 1190 intelligently:

The Constitution of 1838 makes no change in the language of th.e g?:;
stitation of 1790, in the provisions above referred to, e‘xcept th"’t ‘tf:he
the tenure of the judiciary for a term of years. The ninth section 011
sixth article, however, is new matter, and in this connec
nificant.

«All oflicers for a term of years shall hold these offices for the tel:::a’;
spectively specified only on the conditions that they 3‘“?“ 80 lt'mg'n ofice
themselves well, and shall be removed on conviction of mmbeha\'wrIl“u(mzs
or of an infamous crime.” This is strong to show that removal§ ot,l.:(' c;n~
for sickness or disability by act of God were further remove:.“‘lwme
templation of this Constitution than of its predecessors. T.“‘w b:con'
must be read in harmony with article five, section t:wo, and is h apesc
sidered as further restricting the cases of mishehavior {or vhwbst,antiau"
ment does not lie to infamous crimes only. This provision 18 s ud s no¥
repeated in article six, section four, of our present Constitution, &
our fundamental law. Let us now recapitulate. D€ ©
allowed removals for any cause whatsoever; the Consflt?t‘o be ca
removals for general misbehavior, only greatly restricting the ¢
the English statute; the Constitution of 1790 did not enlarge

tion is most 8ig-

uses under
the causes

e
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for which removals might be made, but simply divided them into misde-
meanors in office, which were to be punished by the new process of im-
peachment ; and such other acts of misbehavior not sutficient for impeach-
ment, but sufficiently flagrant to justify the Governor and Legislature in
removing ; and lastly, the Constitutions of 1838 and 1874 further restricted
the acts of mmisbehavior not impeacbable to acts which reached the dignity
of infamous crimes.

And this interpretation seems to all the more tenable when we consider
that under it every elective officer in the Commonwealth will have his re-
moval from office directly or indirectly determined upon hearing, and not
be subject to a deprivation of his oflice without a chance to say a word in
his defense. The pettiest constable is guaranteed this right. Under the
statute of William, no hearing was vouchsafed, no notice was to be given
or even contemplated. The King and Parliament did together what the
King alone could do before. Commissions prior to the statute ran duranle
bene placito, and by the statute they were to run quamdiu bene se gesse-
i, but this was only in name so far as actual removals were concerned.
In truth, thev ran during the pleasure of the King and Parliament instead
of at that of the King only. It is this saine procedure that finds a lodg-
ment in the Constitutions of 1776, 1790, 1838,and 1874. In none is notice
provided for and a hearing granted. By the first two Constitutions, a
judge might be removed for misbehavior witliout notice and without hear-
ing. Under the last two Constitutions, action can be taken without notice
and without a hearing, but the cause of removal, conviction for an infamous
crime, precludes the necessity of such notice and hearing. ‘'L'he judge has
already been tried by a court of justice and found guilty. There is no
call for notice and a chance to defend the second time. '

This position, then, completely rounds the doctrince that no elective
officer can be removed without notice and hearing before gome tribunal,
viz:

First. All officers guilty of a misdemeanor in office are to be im-
peached to be removed, and the trial by impeachment follow. (Article
8ix, sections one and two, Cons.)

Second. Any elective officer, not the Governor, Lieutenant Governor,
member of General Assembly, or judge of a court of record learned in the
law, may be removed on address of the Senate by the Governor * after
due notice and full hearing.” (Article six, section four, 1b.)

Third. Judges, other than Supreme Court judges, may be removed by
the Governor upon address of two thirds of each House upon conviction
for an infamous crime after trial duly had. (Article five, section fif-
teen, Ib.)

Fourth. The Governor, Lieutenant Governor, judges of the Supreme
Court, and members of General Assembly may be removed upon convic-
tion of an infamous crime, and though the Constitution is not plain as to
what power shall remove in each case, it can be done only upon conviction
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for infamous crime, which could not be without ¢rial. (Article six, sec-
tion four, Ib.

If it is asked, why, if this is the meaning of the fifteenth section, article
five, the framers did not so say in hac verba, we answer that they pre-
ferred not to disturb the old expression, and that the whole of the Consti-
tution must be read together that the language of over a century is to
read in the light of the tenure scetion of the Constitution of 1838. In
discussing the fourth section of article six, Mr. Palmer said:

“1 suppose the time never will come, I sincerely hope it never will in the
Commonwealth of Pennsylvania, when a man shall be removed frttm -
office of honor, trust, or profit, without an opportunity to be heard in his
own defense.” (See debates, volume 5. page 314.)

We do not see any force in the circumstances of the case of Judfge
Young, cited by the learned counsel for the petitioners. Removal for dfsﬁ
ability superinduced by drunkenness 15 & very different thing from dis-
ability from sickness, the visitation of the Almighty. Drunkenness not
amounting to a misdemeanor in office was 8 ground for removn.l be!’ore the
Constitution of 1838. Certainly not after. The Young investigation ¥a¢
under the Constitution of 1790, .

Thus the tendency of our Constitutions from time to tlm? 1383 b‘feﬂ'tf?
restrict the causes for which a judge may be removed, and it i3 sng‘nlﬁ:
cant fact, and wholly in the line of this tendency, that the present C"f“:he
tution removes the judges of the supreme court, from the P‘""e_""h_ch
Governor and the Legislature entirely, and new the only way in Wil
they can be removed is by actual impeachment. e, cither

Again, we take it as a significant fact that po provision las Siste
dtrectly or indirectly, éver been placed in any Constitution of trll hfsical
which authorized removals of judges for misfortune. ’.l‘he c:rseo :)st"often
and mental disability long disqualifying a judge from his duues..llfl orit
have entered the minds of our framers. They make no ?roxlsf:rs o
Nearly all the States of the Union have a similar provision as] and‘it is
but two States have adopted these as suflicient causes of remova’s

A
questionable whether they have not disappeared from tbe ¥ esen: ll?::;rof
a £ 1835 to the Constitution Od. : Loy
North Carolina, article two, section two, this language 18 f(:::ve.d from
judge of the superior court or the superior courts 108Y be rl(:,mion of t70
office for mental or physical inability upon 8 concurren‘t resol O ¢ whon
thirds of both branches of the General Assembly. ’Thej l{dge::;;:eof accom-
the Legislature may be about to proceed ehall receive “ot";et nwel;u' days
panied by a copy of the causes alleged for his removal, 8¢ ea:mbly na
before the day on which either branch of the Gcn.eral As‘s le four, of tbe
thereon,” and is repeated in the thirty-first section, artic
present Constitution. nd
The Constitution of South Carolina of 1790, by the &€

provides: . : uties of
“If any civil officer shall become disabled from discharging the d

ment of 1838,
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his office by reason of any permanent bodily or mental infirmity, his office
may be declared to be vacant by joint resolution agreed to by two thirds
of the whole representation in each branch of the Legislature: Provided,
That such resolution shall contain the grounds for the proposed removal,
and before it shall pass either House, a copy of it shall be served on the
officer, and a hearing be allowed him.” (Section 5.)

This provision, after being repeated in the Constitution of 1865, article
8ix, section five, is rejected entirely in the Lonstltutlon of 1868—the one
at present in force in that State.

These are the only two States ever enacting any provisions of this kind,
8o far as we know, out of all our sister-States. It will be observed how
carefully they are guarded as to notice and hearing to the judge, and that
one of these States has in its present instrument entirely repudiated it.

Agaln, the fourth section of the sixth article of our present Constitution
is almost entirely new. Taking the tenure-of-office provision as found in
the Constitution of 1838, article six, section nine, they have grafted it in a
modified form into the provision for the removal of officers, appointive and
elective. With regard to the latter class, it is provided that the Governor,
for reasonable cause, may, after due notice and full hearing upon the ad-
dress of the two thirds of the Senate, remove any officer elected by the
people except Governor, Lieutenant Governor, members of the General As-
sembly, and judges of courts of record learned in the law.

The * reasonable cause ” is untrammeled by any qualification whatsower
and is intended to convey the power for any reasonable cause whatsoever.
Under its provisions, judges could be removed for disability, mental or
physical, not of their own default, as contended for by the petitioners in
this case. Itisa plain, practical instrument for carrying out their desires;
but, unfortunately, they are excluded from its provisions, simply because
it was not the intendment that power should be so exercised upon them.
That they are excluded is very significant. Again, it will be noticed that
they are excepted in a classification, each member of which can be re-
moved from office for causes involving moral turpitude. The Governor, by
impeachment and for misdemeanor in office. and for no other cause. The
Lieutenant Governor, the same. Members of the Legislature, upon a two-
thirds vote of their own Houses, and judges of the supreme court for mis-
demeanors in office, or infamous crimes.

Can it be argued that judges of the common pleas alone can be removed
for causes other thun those resulting from their willful default? Again,
the exception of judges of courts of record learned in the law from the
removal provisions of the fourth section leaves these officers to the full
force of the tenure clause of the first part of the section,and we may read
with regard to them the section as follows: All judges of courts * of record
learned in the law shall hold their offices on the condition that they be-
have themselves well while in office, and shall be removed on conviction of
misbehavior in office or any infamous crime.”
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In closing our report, we cannot but remind you of the standing of the
judiciary in the American form of government. The theory that the leg-
islative, executive, and judicial branches of government are separate, dis-
tinct, and independent of each other,and checks upon the illegal operation
each upon the other is a most substantial and salutary principle. We are
not to forget that the judiciary is essentially the balance wheel of gover-
ment, the corrector of the excesses of legislative and executive power. 1t
is that which keeps the machinery of government running with a steady
velocity. It is the most impartial and best judge of usurpationin either of
the other departments, and the last to give way to the excitement of the
hour. We do not unduly elevate it to say that it stands over and above our
legislative and executive fanctions to correct and allay the disturbanee of
either.

It is the safest resort to every individual in the preservation of his lif.e,
his liberty, and his property,and it i8 the one departmentof government 10
which each fecls the most substantial security. All history records ou-
merous instances of tyranny of the legislative and executive branches over
the judiciary. but we have yet to learn of one act upon the part of 3 free
and independent judiciary where just complaint of encroachment mlght be
made. In order that this department of our Government may remain free
and independent, its tenure of office should not be held even by the. o
bined legislative and executive departments, but should be free of each.
An independent judiciary must ever he & cardinal principle of comstit
tional government. (Commonwealth vs. Gamble, 13 P. F. Smith, 346.)
(Commonwealth vs. Mann, 5 Watts & Sergt., 403.) —

When we remember that within a century two instances of t!le ]mpe:cl;
ment of the judiciary have occurred in our Jand for no more grievous ““‘,
than that it declared the acts of Assembly passed by its acousers unens :.
tutional, we should be carcful to restrict the powers of remova'l to lhefﬂ;)e
rowest construction. If there be anything certain in the att.ltuqe :1 i
English people in their long and tenacious struggle for cot‘xstxtuuo;esmd
erty, it is that which they assumed toward the judicia!')'v“'hwh they
not only to be free, but stable and secure in their tenure. 1. you bsve

If, in the case before us, you have not the power of remova ')(:ﬁcerw
the fullest power to relieve. Not only can you establish anotie” ¥ iration
act in the roomn and place of Judge Kirkpatrick, to ce?.se at the e::) o the
of his term of office, but may you not establish an entire new €OUh
necessities of the case require? i which

That this is the first ca(:e in the history of the Commonwe““hv:a‘:n:::t,
it has been necessary to invoke these extraordinary powers Of,Go ¢ all
should the more induce us to inquire whether they fe”‘“-v ext st :hun
is better that a temporary evil of this kind should exist once I? a ! e
years than that we should interpret the at least doubtful powef:he {mpsir-
upon us by the Constitution ina way which wou!d ten.d to e of
ment of the independence of the judiciary, and might, i %
political excitement, be subversive of our liberties.

4____-‘“
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We close this report without a word of advice as to what your action
should be in the matter. Feeling ourselves unable to subscribe to the doc-
trine of the majority, we simply make this report in justification of our
action, and hoping that if you, in your final action, differ fromn these views,
your procedure shall not effect a precedent for harm to the Commonwealth.

WM. HENRY SPONSLER,
JOHN B. ROBINSON.
May 26, 1886.








